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STATEMENT REGARDING ORAL ARGUMENT 
 
Appellant requests oral argument, as it will assist the Court in 

fashioning the proper relief.  Oral argument would be of significant 

assistance to this Court as this case presents an important issue of 

whether the trial court improperly commented on the evidence and 

denied Appellant a fair trial by instructing the jury on “joint possession” 

while at the same time refusing to instruct the jury on “mere presence.”  

STATEMENT OF THE CASE 

Appellant was charged by indictment in Cause No. CR-16-082 with 

possession of a controlled substance. (CR 10).1 Following his plea of “not 

guilty,” the case proceeded to trial before a jury.  On February 22, 2017 

Appellant was found guilty of possession of a controlled substance as 

charged in the indictment. (CR 54). On March 27, 2017, the court 

assessed punishment at two (2) years in the Texas Department of 

Criminal Justice – State Jail Division, probated for three (3) years. (CR 

57). On March 27, 2017, Appellant timely gave written notice of appeal. 

(CR 3).  

  

                                                 
1 “CR” will be used to reference the Clerk’s record, and “RR” will be used to reference the 
Reporter’s Record. 
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STATEMENT OF PROCEDURAL HISTORY 

 The judgment of the trial court was affirmed by the First Court of 

Appeals in a published Opinion delivered March 15, 2018. De La Torre v. 

State, No. 01-17-00218-CR, 546 S.W.3d. 420 (Tex. App.–Houston [1st 

Dist.] March 15, 2018). Appellant’s motion for rehearing was denied on 

May 8, 2018. This Petition for Discretionary Review will be filed on or 

before the extended deadline of July 9, 2018, pursuant to Tex. R. App. P. 

68.2.  

 The Appellant presents two (2) grounds for review before this 

Honorable Court. 

 



 
 

CASE NO. PD-0561-18 
 
 

IN THE COURT OF CRIMINAL APPEALS OF TEXAS 
AUSTIN, TEXAS 

 
 

LISANDRO BELTRAN DE LA TORRE, 
Appellant 

 
VS. 

 
THE STATE OF TEXAS, 

Appellee 
 

 
APPELLANT’S PETITION FOR DISCRETIONARY REVIEW 

 
 
TO THE HONORABLE JUDGES OF THE COURT OF CRIMINAL 
APPEALS: 
 
 COMES NOW, LISANDRO BELTRAN DE LA TORRE, Appellant 

in the above-styled and numbered cause of action, by and through counsel 

of record, Steven J. Lieberman, and pursuant to Tex. R. App. P. 66.1 and 

68, respectfully urges this Court to grant discretionary review of this 

cause, and in support thereof would show unto this Honorable Court the 

following:  
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APPELLANT’S GROUNDS FOR REVIEW 
 

1. The Court Of Appeals Erred In Holding The 
Trial Court Did Not Improperly Comment On 
The Evidence By Providing A Jury Instruction 
On “Joint Possession” That Added To The 
Statutory Definition Of “Possession” 

 
2. The Court Of Appeals Erred In Alternatively 

Holding It Was Not Error To Refuse Appellant’s 
Requested Jury Instruction On “Mere 
Presence” While Holding The Jury Instruction 
On “Joint Possession” Was Appropriate 
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APPELLANT’S FIRST GROUND FOR REVIEW (RESTATED) 
 

The Court Of Appeals Erred In Holding The 
Trial Did Not Improperly Comment On The 
Evidence By Providing A Jury Instruction On 
“Joint Possession” That Added To The 
Statutory Definition Of “Possession” 

 
 APPELLANT’S SECOND GROUND FOR REVIEW (RESTATED) 

 
The Court Of Appeals Erred In Alternatively 
Holding It Was Not Error To Refuse Appellant’s 
Requested Jury Instruction On “Mere 
Presence” While Holding The Jury Instruction 
On “Joint Possession” Was Appropriate 

 
A. Factual Background 

 
 Appellant’s trial strategy was to show he was merely present and, 

therefore, did not knowingly exercise actual care, custody, control, or 

management over the controlled substance. Appellant testified that he 

had no knowledge of the cocaine recovered from the vehicle. (3RR 23). 

Furthermore, Appellant testified that there were three other occupants 

in the vehicle. (3RR 21). One of the occupants was a male identified as 

Leo. (3RR 21-22). The police body camera showed an initial detention of 

another male, however, he was allowed to leave the scene.2 (3RR 12-14). 

                                                 
2 The evidence suggests that this male was the other person in the vehicle who Beltran identified 
as Leo. 
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Appellant’s defense was that he did not knowingly exercise care, custody 

and control over the cocaine, and was only present in the vehicle. 

The trial court instructed the jury on the definition of “possession” 

in accordance with Tex. Health & Safety Code Ann. § 481.002(38). (CR 

51). The trial court exceeded the statutory language by further 

instructing the jury:  

Two or more people can possess the same 
controlled substance at the same time. 

 
(CR 51). Appellant requested that the trial court provide a jury 

instruction on “mere presence.” (3RR 29-30). The trial court denied the 

request. (3RR 30). While the court of appeals found Appellant was not 

entitled to an instruction on mere presence, it found that it was not error 

to instruct the jury about joint possession. De La Torre v. State, Slip. Op. 

at 15. 

B. Argument 

It is undisputed that the statutory definition of “possession” 

contains no language addressing “joint possession,” and certainly not the 

language: “[t]wo or more people can possess the same controlled 

substance at the same time.” “Joint possession” was neither an element 

of the offense nor was it alleged in the indictment. 
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The court of appeals did not address the distinction between the 

elements that a jury was instructed to find beyond a reasonable doubt 

and review for sufficiency of the evidence. The instruction at issue not 

only exceeded the statutory definition of the charged element of 

“possession,” but turned it into a comment on the evidence.  

The court of appeals relies on Brooks v. State. 529 S.W.3d 535 (Tex. 

Crim. App. 1975) in holding that the instruction at issue was not an 

improper comment on the evidence. De La Torre, Slip. Op. at 14. In 

Brooks, the court only addressed the issue of whether the evidence was 

insufficient to support the jury’s verdict. 529 S.W.2d at 536. The question 

of the jury instruction being a comment on the evidence was not raised 

or addressed by either party in Brooks or even the court.3 Furthermore, 

the court in Brooks simply noted that the trial court gave such an 

instruction; it did not approve of the instruction on joint possession. 

Finally, a correct statement of the law does not insulate a trial court 

from making an improper comment on the evidence if it draws particular 

attention to the evidence Russell v. State, 43 S.W.3d 66, 69 (Tex. App. – 

                                                 
3 The Brooks opinion does not include the actual instruction given, therefore, no comparison can 
be made to the instruction given in the instant case.  
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Waco 2001, no pet.). Since the disputed fact was whether Appellant was 

affirmatively linked to the controlled substance, or was merely present, 

the instruction drew attention to the State’s theory while undermining 

the Appellant’s defense. 

In the alternative, the court of appeals’ holding that it was proper 

to give a jury instruction on joint possession conflicts with the holding 

that it was not error to deny the requested instruction on mere presence. 

In so doing the court of appeals has rendered a decision which conflicts 

with another decision from the same court in Valentine v. State, No. 01-

06-00522-CR, 2007 WL 3246384 (Tex. App. – Houston [1st Dist.] Nov. 1, 

2007, no pet.) (mem. op. not designated for publication). In Valentine the 

trial court provided the following jury instruction: 

Possession of a controlled substance need not be 
exclusive and can be done by more than one 
person. Mere presence or knowledge alone at a 
place where a controlled substance is found does 
not constitute possession by more than one person 
of a controlled substance. 
 

The court held that the instruction was a substantially correct 

statement of the law and did not cause the defendant harm. Valentine, 

supra. at *7. In the instant case, as in Valentine, the instruction on “joint 

possession” should have included an instruction on “mere presence.” 
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The mere presence of the accused at the place where contraband is 

located does not make him a party to joint possession, even if he knows 

of the contraband’s existence. See Mixon v. State, 481 S.W.3d 318, 323 

(Tex. App. Amarillo 2015, pet. ref’d). If it was a correct statement of law 

to inform a jury on join possession, it was likewise a correct statement of 

law to inform a jury that mere presence alone is insufficient. See Golden 

v. State, 851 S.W.3d 291, 294-95 (Tex. Crim. App. 1993). It is not the 

function of a jury charge merely to avoid misleading or confusing the jury; 

it is the function of the charge to lead and to prevent confusion. Hutch v. 

State, 922 S.W.2d 166, 170 (Tex. Crim. App. 1990); Vasquez v. State, 389 

S.W.3d 361, 367 n.11 (Tex. Crim. App. 2012). Accordingly, it was error to 

only instruct the jury on “joint possession.” 

In addressing the instant jury charge issues the court of appeals 

further observed that a trial court must tailor a jury charge to the facts 

presented at trial, and not leave jurors free to define elements of the 

offense in a manner that is inconsistent with its legal meaning. De La 

Torre, Slip Op. at 13 – 14. This reasoning accepted the facts presented by 

the State while disregarding the facts presented by Appellant. In turn a 
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jury charge was provided supporting the State’s theory, while 

undermining Appellant’s defense and denying him a fair trial. 

The court of appeals has rendered a decision in a way which 

conflicts with the decisions of this Court and another court of appeals, 

and has so far departed from the accepted and usual court of judicial 

proceedings to call for an exercise of this Court’s power of supervision. 

See Tex. R. App. P. 66.3 (a), (c), and (f). 

PRAYER FOR RELIEF 

 WHEREFORE, PREMISES CONSIDERED, Appellant prays this 

Honorable Court grant this Petition for Discretionary Review. Following 

the grant of review, an after full briefing the merits, Appellant prays that 

the judgment of the Court of Appeals be reversed and a new trial ordered. 

 Respectfully submitted, 
 
 /s/ Steven J. Lieberman  
 STEVEN J. LIEBERMAN 
 TBA NO. 12334020 
 712 MAIN, SUITE 2400 
 HOUSTON, TEXAS 77002 
 TELEPHONE:  (713) 228-8500 
 FACSIMILE:  (713) 228-0034 
 EMAIL: SLIEBER699@AOL.COM 
  
 COUNSEL FOR APPELLANT,  
 LISANDRO BELTRAN DE LA TORRE 
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CERTIFICATE OF COMPLIANCE 
 

The word count of the countable portions of this computer-

generated document specified by Rule of Appellate Procedure 9.4(i), as 

shown by the representation provided by the word-processing program 

that was used to create the document, is 2,320 words. This document 

complies with the typeface requirements of rule 9.4(e), as it is printed in 

a conventional 14-point typeface with footnotes in 12-point typeface. 

 /s/ Steven J. Lieberman  
 STEVEN J. LIEBERMAN 
 
 

CERTIFICATE OF SERVICE 

 I hereby certify that a true and correct copy of the above and 

foregoing Appellant's Petition for Discretionary Review was served via e-

mail delivery through eFile.TXCourts.gov to Jay Johannes, Colorado 

County Attorney’s Office, and Stacey Soule, State Prosecuting Attorney on 

this the 3rd day of July, 2018. 

 
 /s/ Steven J. Lieberman  
 STEVEN J. LIEBERMAN 
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