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IN THE COURT OF CRIMINAL APPEALS OF TEXAS
DONDRE JOHNSON,
APPELLANT
V.
THE STATE OF TEXAS,
APPELLEE

§
§
§
§
§
§
§

NO.

PETITION FOR DISCRETIONARY REVIEW FROM THE SECOND
COURT OF APPEALS FOR THE SECOND COURT OF APPEALS DISTRICT OF
TEXAS, IN AN APPEAL FROM CAUSE NUMBER 1415600R IN CRIMINAL
DISTRICT COURT NO.1 OF TARRANT COUNTY, TEXAS; THE HONORABLE
ELIZABETH BEACH, PRESIDING.
TO THE HONORABLE COURT OF APPEALS:
THE CASE IN BRIEF

THE CHARGE .................................................................. THEFT OF PROPERTY.
[CR I-8; RR V-11-12].

THE PLEA ......................................................................................... NOT GUILTY.
[RR V-12].

THE VERDICT (Jury) ................................................................................. GUILTY.
[RR XI-83-85].

THE PUNISHMENT (Jury) ........................2 YEARS STATE JAIL; $10,000 FINE
(2 COUNTS, CONCURRENT).
[CR I-340, 343; RR XIII-54-55].
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Statement of Oral Argument
The court of appeals’ opinion raises the issue of what a court of appeals
must include in a “hypothetically correct jury charge” when it has interpreted the
evidence in a manner other than in the light most favorable to the verdict. Oral
argument will be helpful to the court as it determines what constitutes a
hypothetically correct charge and how a court of appeals must measure the
sufficiency of the evidence against such a charge.
Statement of Procedural History
The court of appeals, in a 2-1 decision, reversed and acquitted Appellant’s
two theft convictions on December 8, 2016. See Johnson v. State, No. 02-1500357-CR, 2016 WL 7163298 (Tex. App. – Fort Worth December 8, 2016, no. pet.
h.).

The chief justice wrote a dissenting opinion.

See id. (Livingston, C.J.,

dissenting).
The State filed a motion for rehearing and a motion for reconsideration en
banc on January 5, 2017. The court overruled both on January 26, 2017. See
Order, Johnson v. State, No. 02-15-00357-CR, January 27, 2017. Three justices
indicated that they would grant the motion for reconsideration en banc.
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Reasons for Review
This court should grant discretionary review because the justices of the court
of appeals have disagreed on a material question of law necessary to the court’s
decision. See Tex. R. App. P. 66.3(e). The court should also grant review because
the court of appeals has so far departed from the accepted and usual course of
judicial proceedings as to call for an exercise of the Court of Criminal Appeals’
power of supervision. See Tex. R. App. P. 66.3(f).
Grounds for Review
1. In determining whether the evidence is legally sufficient to support the
jury’s verdicts, the court of appeals failed to measure the evidence, as the court
interpreted the evidence, against a hypothetically correct jury charge that included,
as the dissent pointed out, a full parties charge and a correct description of the
financial instrument stolen, as required under Garza Vega v. State, 267 S.W.3d
912, 915-16 (Tex. Crim. App. 2008).
2. In determining whether the evidence is legally sufficient to support the
jury’s verdicts, the court of appeals erred in failing to view the evidence in the light
most favorable to the jury’s verdicts, thereby substituting its resolution of fact
issues for that of the jury’s. See Adames v. State, 353 S.W.3d 854, 861 (Tex. Crim.
App. 2011); see also Jackson v. Virginia, 433 U.S. 307, 319 n.12 (1979).
The Facts
Appellant and his wife, Rachel Hardy Johnson, owned and operated the
Johnson Family Mortuary.

[RR V-30, 95-96;

VI-65; VIII-39-40; X-152-53;

State’s Exs. 1, 10, 70; Defense Ex. 1]. Appellant supervised the “day-to-day”
operation of the mortuary. [RR V-111-12].
3

He talked to clients; negotiated

contracts; received payments from clients; sent in the necessary requests for
official documents; transported remains; delegated duties to employees and paid
them, often in cash; and even participated in funerals on occasion. [RR V-234-35;
VIII-38, 47-48, 50, 53, 58, 70-71, 73, 106-07; IX-47-50, 61-62, 66-67, 69-70, 189;
X-141-42; XI-12; State’s Ex. 10].

As Appellant himself admitted, his wife

primarily handled the accounts; she was listed as the owner on the lease and
corporate filings; and she was the only person authorized on the firm’s bank
accounts. [RR V-36, 103, 111-12, 123, 246-47; VIII-39-40, 53-54, 73; X-22-26,
147-48; State’s Exs. 10, 70].
As discussed in more detail in the State’s brief in the court of appeals, the
evidence established that Appellant contracted with five families to provide
funerals and other services, then have the bodies cremated and return the ashes to
their families. [RR V-235-37, 241-42, 269-70, 272-74, 276-78, 280-82; VIII-109112; IX-189-90, 195-99, 160-61; VI-32-33; XI-30; State’s Exs. 26, 27, 271, 272].
Appellant provided the funeral and services, but failed to cremate the bodies, and
instead gave each family the ashes of someone else while representing them to be
the cremains of their family member. [RR V-72-82; VI-17-18, 23-29, 34-37; VIII42-43, 107-11; IX-139-65, 223-25, 234-35; X-138; XI-30-31; State’s Exs. 35, 81].
The State also established that the mortuary had sufficient funds to pay for
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cremation services for each of the contracts, but chose not to do so. [RR VIII-125156].

Moreover, when investigators searched the mortuary, they found the

cremains of a number of other individuals, several dating back years. [RR VIII-4243; XI-30-31].
The fraud was discovered when the mortuary’s landlord, believing that the
mortuary had broken its lease, entered the premises on July 15, 2014, and
discovered eight bodies in various states of decay. [RR V-63-84-85, 260-61, 263,
274; VI-33].

Five of the bodies were the relatives of the families to whom

Appellant had already returned cremains, having represented that they were their
loved one’s ashes. [RR VI-34-37; IX-139-68, 198-99, 224-25, 233-34, 240-41;
State’s Ex. 35]. The mortuary had obtained a death certificate, which is required
before a body can cremated, for only two of the eight bodies, though their death
dates ranged from January, 2013 to June, 2014. [RR VI-34-37; IX-139-68; State’s
Ex. 35].
Margaret Francois testified that on July 1, 2014, she discussed with
Appellant arrangements for having her aunt’s body cremated and the ashes
returned to her so that she could bury them next to her uncle, as her aunt had asked.
[RR IX-205-06]. By law, Appellant was not licensed to conduct such negotiations,
as Appellant knew, because he was not licensed as a “funeral director in charge” or
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FDIC, by the Texas Funeral Service Commission. [RR VIII-65, 79-80, 85, 91, 96;
State’s Ex. 29].
A week later, Appellant returned and Francois gave him a cashier’s check
for the price he had quoted, $1,500, hand writing in the memo space of the check:
“Patricia Baptiste cremation.” [RR IX-206-211; State’s Ex. 78]. Appellant gave
her a receipt that specifically recited that it was “for Patricia Baptiste cremation.”
[RR IX-209; State’s Ex. 77]. By then, Appellant knew that he would not be able to
obtain a death certificate for Baptiste, because only an FDIC may apply for one,
and the Funeral Commission a week earlier had stopped accepting the license
number of an FDIC the funeral home had been using without permission. 1 [RR
VIII-87-89; X-68; IX-158-59]. Without a death certificate, Appellant could not
obtain the other documents necessary to cremate a body. [RR VIII-66-67, 98-102;
IX-8-9, 11, 15-16, 22-25, 103-07, 140-41, 143-45; X-104-05, 131-34; State’s Ex.
11].
The check Appellant obtained from Francois was deposited by Rachel Hardy
in the mortuary’s bank account the same day. [RR VIII-152-155, 165; State’s Exs
50, 57]. Hardy not only knew that the mortuary did not have an FDIC – one hadn’t
been paid in over a year – but having been trained in the Funeral Commission’s
1

The mortuary had not had an FDIC actively involved in the business since January, though it
had continued to use the FDIC’s license number to apply for death certificates and conduct
funerals. [RR VIII-69, 87-88, 97-100; X-86-87, 96-100].
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system for obtaining death certificates and other documents necessary for
cremating a body, and having actually created the account that the mortuary had
been using without authorization, she was aware that legally a death certificate
could not be obtained without one. [RR X-67, 71-72, 108; State’s Exs. 50, 57,
211; Defense Ex. 6]. The mortuary records reveal that numerous charges were
made on the business’s debit card for death certificates – though they had slowed
by July to a trickle – so she must also have been aware that death certificates had
been procured illegally. [RR VIII-151-52; X-77-78, 84; State’s Ex. 50]. She must
also have been aware that Francois’s check was specifically for a cremation, since
it was written on the check. [RR IX-209; State’s Ex. 77].
A week later, Baptiste’s body was found in the mortuary with seven other
bodies in various stages of decomposition. [RR V-84-85, 260-61, 263, 274].
The Majority Opinion
The first count of the indictment charged that Appellant “did . . . unlawfully
appropriate, by acquiring or otherwise exercising control over property, to wit:
money, of the value of $1,500 or more, but less than $20,000, with intent to
deprive the owner, Margaret Francois, of the property.”
Johnson, No. 02-15-00357-CR, 2016 WL 7163298, at 9.
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[CR I-8]; see also

The second count alleged that Appellant “did . . . unlawfully appropriate, by
acquiring or otherwise exercising control over property, to wit: money, of the value
of $1,500 or more, but less than $20,000, with intent to deprive the owners, listed
below, of the property, and all said property was obtained pursuant to one scheme
or continuing course of conduct.” [CR I-8]; see also Johnson, No. 02-15-00357CR, 2016 WL 7163298, at 10.
In a 2-1 split, the court of appeals reversed the jury’s verdicts on both
charges on the grounds that the evidence was legally insufficient to support either
verdict. Johnson v. State, No. 02-15-00357-CR, 2016 WL 7163298 at *8
As to the first count, the majority, relying on the Uniform Commercial Code
and Orr v. State, 836 S.W.3d 315 (Tex. App. – Austin 1992, no pet.), declared that
a check “is not money” but a “negotiable instrument” whose owner is the “holder
in due course.” Johnson, No. 02-15-00357-CR, 2016 WL 7163298, at *6. A
holder in due course “must be a holder or have a security interest in the
instrument.” Id. The majority then reasoned that “when Appellant possessed the
check, he did not possess the $1500,” but a “negotiable instrument” payable “only
to the funeral home and of no significant value except to the funeral home.” Id.
Appellant thus “never acquired or otherwise exercised control over the money,”
the majority concludes.
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The majority of the panel rejected the jury’s verdict on the second count on
the basis that since Appellant had performed some of the services he had
contracted for, the “State failed to prove an intent to perform only part of the
services contracted for at the time Appellant received the money on behalf of the
funeral home.” Johnson, No. 02-15-00357-CR, 2016 WL 7163298 at *8.
The majority found the evidence in support of the second count to be
insufficient because the mortuary had partially performed the contracts with each
of the victims, and thus, “there was no evidence of an intent never to perform the
services.” See id.
The dissenting opinion by the chief justice observed that the majority
“recites but incorrectly applies” the standard of review. See Johnson, No. 02-1500357-CR, 2016 WL 7163298, at *9 (Livingston, C.J., dissenting). Citing Section
7.23(a) of the Penal Code, the dissent asserted that the court should hold “that
when appellant exercised control over the cashier’s check, he also exercised
control over the money it represented, either on the mortuary’s behalf or on his
own behalf.” See Johnson, No. 02-15-00357-CR, 2016 WL 7163298, at *10
(Livingston, C.J., dissenting).
The dissent also concluded that “applying the deferential standard of review
properly” by “deferring to the jury’s resolution of competing inferences concerning
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appellant’s intent,” the jury “could have inferred his intent to deceive customers of
the mortuary from the moment he entered into the contracts” from the substantial
circumstantial evidence introduced. See Johnson, No. 02-15-00357-CR, 2016 WL
7163298, at *11-12 (Livingston, C.J., dissenting).

The Panel Majority Erred in Failing to Measure the Evidence
Against a Hypothetically Correct Jury Charge and Failing To View
The Evidence in the Light Most Favorable to the Verdict
The majority erred in reversing Appellant’s conviction on the grounds of
insufficient evidence because it failed to measure the sufficiency of the evidence
against a hypothetically correct jury charge.
The sufficiency of the evidence is measured by the elements of the offense
as defined by a hypothetically correct jury charge. See Villarreal v. State, 286
S.W.3d 321, 327 (Tex. Crim. App. 2009). The type of property appropriated is not
a substantive element of the offense of theft that is required to be included in a
hypothetically correct jury charge. See Villarreal v. State, 504 S.W.3d 494, 515
(Tex. App. – Corpus Christi 2016, pet. filed); see also Tex. Penal Code Ann. §
31.01(5) (West Supp. 2016); Tex. Penal Code Ann. § 31.03(a) (West Supp. 2016);
Smith v. State, No. 14-95-01354-CR, 1998 WL 724601, at *2 (Tex. App. –
Houston [14th Dist.] October 8, 1998, pet ref’d) (not designated for publication)
(“where the indictment alleges theft under section 31.03, the State need only prove
10

that the defendant appropriated a document that represents a thing of value, The
State is not required to prove that the document is a specific type or form”).
If the majority is correct that Appellant should have been charged with theft
of a “check,” rather than money – there is no dispute that he took something from
Francois – then the majority should have measured the sufficiency of the evidence
against a hypothetically correct jury charge that alleged “a document representing
anything of value” or simply “a check” rather than “money.” 2 See Villarreal, 504
S.W.3d at 514-15. Measured against such a hypothetically correct charge, even the
majority’s cramped interpretation of the facts is sufficient to sustain the verdict:
Appellant appropriated, by acquiring or otherwise exercising control over property,
to wit: a document representing anything of value, of the value of $1,500 or more,
but less than $20,000, with intent to deprive the owner, Margaret Francois, of the
property. 3
Additionally, a hypothetically correct jury charge would include not just a

2

The majority’s conclusion that the State had failed to prove intent because Appellant exerted no
control over the check once he gave it to the “owner” ignores the fact that the mortuary owner
was Rachel Hardy, Appellant’s wife, and that Hardy had in the past deposited checks and cash
given to her by Appellant and other employees. [RR VIII-125-152; State’s Exs. 50, 52, 55-59].
The jury could infer that Appellant believed and intended that Hardy would deposit Francois’s
check as well and that he would, as the spouse of the owner, benefit from the deposit of the
check.
3

The face amount of a check is presumptive evidence of its value. See Simmons v. State, 109
S.W.3d 469, 475 (Tex. Crim. App. 2003); Christiansen v. State, 575 S.W.2d 42, 44 (Tex. Crim.
App. 1979).
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parties instruction under Section 7.02(a)(2), but, as the dissent points out, an
instruction under Section 7.23(a). See Garza Vega v. State, 267 S.W.3d 912, 91516 (Tex. Crim. App. 2008) (sufficiency of the evidence must be measure ah=gainst
hypothetically correct parties charge); see also Johnson, No. 02-15-00357-CR,
2016 WL 7163298, at *10 (Livingston, C.J., dissenting). Under Section 7.23(a),
an individual is criminally responsible for the conduct that he performs in the name
of or on behalf of a corporation or association to the same extent as if the conduct
were performed in his own name or behalf. Tex. Penal Code Ann. § 7.23(a); see
also Johnson, No. 02-15-00357-CR, 2016 WL 7163298, at *10 (Livingston, C.J.,
dissenting).
Appellant was the only person from the mortuary to deal with Francois, and
he had agreed to have her aunt’s body cremated and return the ashes to her so that
she could bury the cremains in Baltimore. [RR IX-206-12]. He never informed
her that the mortuary was operating illegally without an FDIC or that the FDIC
number it was using had been suspended, and therefore it could not obtain a death
certificate or other necessary documents without one.

[RR VIII-91; IX-212].

Appellant also knew that the mortuary – through him – had contracted with other
clients to cremate bodies, had failed to do so, and had given the cremains of
strangers to recent clients while representing them to be the ashes of bodies that
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had not yet been cremated. [RR V-72-82; VI-17-18, 23-29, 34-37; VIII-42-43,
107-11; IX-139-65, 223-25, 234-35; X-138; XI-30-31; State’s Exs. 35, 81].
Appellant was also aware of the very strained financial circumstances under which
the mortuary was operating. [RR VIII-164; XI-50; State’s Ex. 10].
From these circumstances the jury could have reasonably inferred that at the
time Appellant entered into the contract with Francois; he did not intend to
complete the contract – that he intended, as he had with other clients, to defer
cremating Baptiste’s body to the last possible moment, for weeks or perhaps
months - but to return other ashes to Francois and claim they were Baptiste’s.
Francois had not paid simply to have Baptiste’s body cremated, but to have the
body cremated and receive her ashes for burial. [RR IX-207, 212-13]. The jury
could reasonably conclude that at the time of the contract, Appellant did not intend
to live up to that part of the bargain, as he had failed numerous times to do that
very thing with other clients.

Thus, even if, as the majority maintains, “the

obligation to perform the contract with Francois was the obligation of the funeral
home,” Appellant was criminally responsible for the funeral home’s theft under
Section 7.23(a).
In rejecting this evidence, and the reasonable inferences from it, the majority
improperly reweighed the evidence and placed its assessments of the evidence
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above those of the jury. See Moreno v. State, 755 S.W.2d 866, 867 (Tex. Crim.
App. 1988) (“It is not the reviewing court's duty to disregard, realign, or weigh
evidence. This the fact finder has already done”).
The majority also found that the evidence was insufficient to support the
jury’s verdict under the second count on the basis that the mortuary partially
performed the contracts with each of the victims, and therefore there was “no
evidence that Appellant intended to deprive” the owners of their property. As the
dissent observes, however, the majority’s inference that Appellant’s partial
performance constitutes evidence that he intended to complete the contracts “is
perhaps one reasonable inference but not the reasonable inference that the jury
chose.”

See Johnson, No. 02-15-00357-CR, 2016 WL 7163298, at *11

(Livingston, C.J., dissenting). Viewing the evidence in the light most favorable to
the verdict – the correct standard of review – the jury could also have found
Appellant guilty of the second count of the indictment.
The jury could infer Appellant’s intent to deprive at the time of the contracts
from evidence that he told each client that the respective remains would be
cremated and the cremains returned to them; that the remains were not cremated;
and that Appellant knowingly substituted the cremains of others and represented
that the ashes were those for which the clients had contracted. [RR V-235-37, 241-
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42, 269-70, 272-74, 276-78, 280-82; VIII-109-12; IX-189-90, 195-99, 160-61; VI32-33; XI-30; State’s Exs. 26, 27, 271, 272].
The jury could further infer intent deprive from evidence that Appellant had
knowingly substituted other cremains for other clients; that he had failed to
cremate at least six bodies; that he had failed to cremate other bodies for extended
periods of time; and that he had retained possession of ashes that had been
cremated months, and even years, before. [RR V-72-82; VI-17-18, 23-29, 34-37;
VIII-42-43, 107-11; IX-139-65, 223-25, 234-35; X-138; XI-30-31; State’s Exs. 35,
81]. The jury could also infer intent to deprive at the time of the contract from the
perilous finances of the mortuary. [RR VIII-15, 74-75, 150-52, 155-605; IX-9-10,
31, 62-63, 65, 78-79; XI-39-40, 42; X-44-50; State’s Ex. 60]. The jury could also
infer Appellant’s intent from his failure to comply with the requirements of an
FDIC, who would have closely supervised client contacts and properly regulated
the performance of contracts. [RR VIII-65, 76-77, 79-80, 82, 85-86, 90-91, 10203; IX-47-50, 61-62, 66-67, 69-70, 95, 118-19, 189; State’s Exs. 29 & 46].
Finally, the jury could infer Appellant’s intent to deprive from the patent lies that
he told clients regarding delays in the cremation of remains and their return. [RR
V-238-40; VIII-109-11; IX-195-97, 213, 220-23].
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Partial performance is not always a defense to theft. See Taylor v. State, 450
S.W.3d 528, 537 (Tex. Crim. App. 2014) (“the fact that partial or even substantial
work has been done on a contract will not invariably negate . . . the intent to
deprive”). The jury could infer from Appellant’s repeated partial performances,
followed by his repeated failures to cremate the bodies, that partial performance
was actually part of the scheme to defraud; that is, Appellant intended by his
partial performance to deceive clients into believing that he had actually performed
the cremations, too. As the prosecution observed in closing, Appellant’s delays in
taking appropriate steps to cremate bodies left in his care constituted a “Ponzi
scheme” in which clients paid Appellant money to cremate the remains of loved
ones; Appellant took the money, claimed to have performed the service, and
returned other cremains; and Appellant kept the money until such time as other
clients paid to have remains cremated, when he started the process all over again.
Here again, the majority has refused to defer to the jury’s reasonable
conclusions and has instead substituted its own assessment of the evidence in the
guise of “guarding against the rare occurrence” of jury irrationality. The jury did
not act irrationally in the present case, and the majority, acting as a “thirteenth
juror” has not only erred in resolution of Appellant’s appeal, but has stepped
outside its proper role in the judicial system.
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Prayer
The State prays that this petition be granted; that the court of appeals’
judgment be reversed; and that the cause then be remanded to the court of appeals
for disposition of Appellant’s remaining points of error.
Respectfully submitted,
SHAREN WILSON
Criminal District Attorney
Tarrant County, Texas
DEBRA WINDSOR
Assistant Criminal District Attorney
Chief, Post-Conviction
/s/ Edward L. Wilkinson
EDWARD L. WILKINSON
Assistant Criminal District Attorney
Tim Curry Criminal Justice Center
401 W. Belknap
Fort Worth, Texas 76196-0201
(817) 884-1687 FAX (817) 884-1672
State Bar No. 21492600
COAappellatealerts@TarrantCountytx.gov
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