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No._______________

 TO THE COURT OF CRIMINAL APPEALS

OF THE STATE OF TEXAS 

THE STATE OF TEXAS, Appellant

v.

JOSE LUIS CORTEZ, Appellee

*  *  *  *  *

STATE’S PETITION FOR DISCRETIONARY REVIEW

*  *  *  *  *

TO THE HONORABLE COURT OF CRIMINAL APPEALS:

Comes now the State of Texas, by and through its State Prosecuting Attorney,

and respectfully urges this Court to grant discretionary review of the above named

cause, pursuant to the rules of appellate procedure. 

STATEMENT REGARDING ORAL ARGUMENT

 The State does not request oral argument.  The question presented in this case,

although important, can be settled through resort to the applicable statutes.  

STATEMENT OF THE CASE

Appellee was stopped for driving on an improved shoulder and arrested for

possession with intent to deliver.  The trial court granted appellee’s motion to

2



suppress.  The court of appeals agreed, holding that driving on the white “fog line”

is not driving on the shoulder. 

STATEMENT OF PROCEDURAL HISTORY

The court of appeals originally affirmed the trial court’s ruling in a published

opinion.1  This Court granted the State’s petition on two issues—the issue presented

in this petition and the applicability of Heien v. North Carolina, 135 S. Ct. 530

(2014).  After submission, it remanded the case for consideration of Heien and

dismissed the remaining issue without prejudice.2  On remand, the court of appeals

again affirmed the trial court’s ruling in a published opinion.3  The State has not filed

a motion for rehearing.  Its petition is due March 6, 2017.  

GROUND FOR REVIEW

Does the improved shoulder of a highway begin at the inside edge of the
“fog line,” the outside edge, or somewhere in between?

ARGUMENT AND AUTHORITIES

Transportation Code section 545.058(a) provides, “An operator may drive on

an improved shoulder to the right of the main traveled portion of a roadway if that

operation is necessary and may be done safely, but only [for one of seven enumerated

     1 State v. Cortez, 482 S.W.3d 176 (Tex. App.–Amarillo 2015).

     2 State v. Cortez, 501 S.W.3d 606, 610 (Tex. Crim. App. 2016).

     3 State v. Cortez, __S.W.3d.__, 2017 Tex. App. LEXIS 999 (Tex. App.–Amarillo Feb. 3,
2017).
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reasons].”4  Although this Court has construed the overarching framework for the

statute,5 it has not defined where the improved shoulder begins.  Many traffic stops

begin with a driver straying from one part of a highway into another, and those parts

are often defined by painted lines.6  At issue in this case is whether the improved

shoulder begins at the inner edge of the white fog line.  Review should be granted “so

that motorists and police officers will know what the law requires.”7

Facts

State Trooper Snelgrooes was following appellee on Interstate Highway 40

when he observed appellee twice drive onto the fog line.8  Believing these were two

     4 TEX. TRANSP. CODE § 545.058(a).  

     5 See Lothrop v. State, 372 S.W.3d 187, 191 (Tex. Crim. App. 2012) (holding that an officer
has no reasonable suspicion if it appears that driving on the improved shoulder was done safely and
was “necessary” to achieving one of the seven approved purposes).

     6 See, e.g., Leming v. State, 493 S.W.3d 552, 558-60 (Tex. Crim. App. 2016), in which a
plurality of the court construed TEX. TRANSP. CODE § 545.060(a) to include as a separate offense the
failure to remain entirely within a marked lane of traffic if it is practical to do so.

     7 Crider v. State, 455 S.W.3d 618, 620-21 (Tex. Crim. App. 2015) (Keller, P.J., dissenting to
refusal of discretionary review) (voting to grant review of questions of law surrounding the use of
turn signals).

     8 The court of appeals initially notes that the trial court did not make an express finding on this
point, slip op. at 6 n.6, then repeatedly claims that it would assume it arguendo as the trial court did,
slip op. at 6, 8, but finally says the trial court “hedged its finding by indicating that while the
possibility of a touch may exist, the line was not crossed in toto.”  Slip op. at 15-16.  Trial courts do
not make findings of alternative fact.  Viewed collectively, the trial court 1) did not find that the tires
did not touch the fog line, 2) did find that Snelgrooes stated he believed he witnessed two violations
of section 545.058 (1 CR 71 (Finding of Fact 9)), and 3) did find that, on both occasions, the video
arguably supported his claimed factual observations.  1 CR 71 (Finding of Fact 11) (“the right rear
tire (or its shadow) was observed by the Court to come in the proximity of and possibly touch the
inside portion or more of the white line delineating the roadway from the improved shoulder.”). 
Moreover, none of the trial court’s alternative legal conclusions (see footnote 11, below) would have
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violations of section 545.058(a), he initiated a traffic stop that led to appellee’s arrest

for possession of a controlled substance.9  After viewing the video, the trial court

found no evidence that appellee’s vehicle “pass[ed] outside the outermost edge of the

fog line.”10  This was crucial because it concluded that “[t]he improved shoulder of

a state roadway begins at the point of the fog line which is furthest from the center

of the roadway.”11  The trial court granted appellee’s motion to suppress.12 

On appeal

The court of appeals affirmed.  As that court framed it, “some four inch line

painted on the roadway by someone whom the record fails to identify is the focal

point of not only this case but most every other case involving § 545.058(a).”13  It

noted that “the statutes at issue say nothing of a ‘fog line’ or ‘solid white line’[;]

been necessary if it had concluded that appellee never touched the fog line or that Snelgrooes
unreasonably believed that he did.  The trial court’s findings and conclusions are appended.

     9 1 CR 71 (Findings of Fact 9, 13). 

     10 1 CR 71 (Finding of Fact 12).  See also Finding of Fact 11 and Conclusion of Law 22. 

     11 1 CR 72 (Conclusion of Law 21).  See also 1 CR 72 (Conclusion of Law 22) (“the vehicle
was not operated on the improved shoulder of the roadway.”).  It alternatively held that appellee
would have been permitted to drive on the improved shoulder in the first instance because “the
officer’s vehicle entered the passing lane and accelerated toward the Defendant’s vehicle[,]” citing
subsection (a)(5), and in the second instance “to make a right turn from the roadway onto the exit
ramp[,]” citing subsection (a)(3).  1 CR 72 (Conclusions of Law 23, 24).  The court of appeals did
not reach this issue, although the concurrence would have decided it against the State.  Concurrence
slip op. at 3-4 (Pirtle, J., concurring).

     12 1 CR 72 (Conclusion of Law 25).

     13 Slip op. at 7.
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[t]hose words appear nowhere in § 541.302 [definitions for Subtitle C of the

Transportation Code] or § 545.058 of the Transportation Code.”14  Resorting to

analogy, it likened the line to a “boundary” and, considering a dictionary definition

of that term and the example of crossing between States and countries, held that a

driver does not enter the shoulder until he has crossed beyond the fog line.15

The court of appeals abandoned statutory language too hastily.

The court of appeals is correct that neither section 541.302 nor section 545.058

clearly answers the question presented.  While it can be agreed that the fog line

separates the improved shoulder from the part of the highway ordinarily used for

travel,16 it does not say if it is part of one, the other, or neither.  The court was

incorrect, however, to immediately resort to a dictionary definition of a non-statutory

term instead of looking to the Legislatively mandated Texas Manual on Uniform

Traffic Control Devices (MUTCD).17  

     14 Slip op. at 7.

     15 Slip op. at 7-8.

     16 Slip op. at 7.  See TEX. TRANSP. CODE §§ 541.302 (11) (a “roadway” is “the portion of a
highway, other than the berm or shoulder, that is improved, designed, or ordinarily used for vehicular
travel.”), (15) (the “shoulder” is “the portion of a highway that is: (A) adjacent to the roadway; (B)
designed or ordinarily used for parking; (C) distinguished from the roadway by different design,
construction, or marking; and (D) not intended for normal vehicular travel.”) (emphasis added), (6)
(“improved shoulder” is a shoulder that is paved).

     17 TEX. TRANSP. CODE § 544.001 (“The Texas Transportation Commission shall adopt a manual
and specifications for a uniform system of traffic-control devices consistent with this chapter that
correlates with and to the extent possible conforms to the system approved by the American
Association of State Highway and Transportation Officials.”).  See TEX. TRANSP. CODE § 544.002(a)
(“[T]he Texas Department of Transportation may place and maintain a traffic-control device on a
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Part 3 of the MUTCD is entitled “Markings.”18  It explains, “When used, white

markings for longitudinal lines shall delineate: A. The separation of traffic flows in

the same direction, or B. The right-hand edge of the roadway.”19  “Edge” is the

operative word, and it has a slightly different connotation than “boundary.”  An

“edge” is “a line or border at which a surface terminates.”20  The consequences of this

language are plain.  If the fog line marks the edge of the roadway, then any part of a

vehicle that crosses onto it—beyond that edge—leaves the roadway.  One crosses an

edge or one does not.  And because the improved shoulder is adjacent to the

roadway,21 the fog line must be on the improved shoulder. 

Conclusion

The Legislature did not draft section 545.058(a) to prohibit movement beyond

state highway as provided by the manual and specifications adopted under Section 544.001.”). 

     18 At least one court of appeals has assumed that a white stripe is a traffic control device, State
v. Houghton, 384 S.W.3d 441, 450 (Tex. App.–Fort Worth 2012, no pet.), and this is consistent with:
1) the definition of “official traffic-control device,” which in part “means a sign, signal, marking,
or device that is . . . consistent with this subtitle[,]” TEX. TRANSP. CODE § 541.304; 2) the prohibition
on any “unauthorized sign, signal, marking, or device that . . . imitates or resembles an official
traffic-control device or signal[,]” TEX. TRANSP. CODE § 544.006(a)(1); and 3) its inclusion in the
MUTCD.

     19 MUTCD section 3A.05.02 (p. 370).

     20 THE RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE (Unabridged Ed. 1971) at
453.  In fairness, had the court of appeals considered the MUTCD, the definition of “edge” in its
preferred dictionary is “the line where an object or area begins or ends.” 
http://www.merriam-webster.com/dictionary/edge (“Full Definition” 2a) (last visited March 3,
2017). 

     21 See TEX. TRANSP. CODE §§ 541.302 (15) (the “shoulder” is “the portion of a highway that
is: (A) adjacent to the roadway . . . .”). 
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a painted line, even though it could have.22  The Transportation Commission did not

say that the outside of the white marking is the “edge of the roadway,” even though

it could have.  Instead, the applicable law suggests a situation analogous to scoring

in football, which is accomplished if any part of the ball is on, above, or behind the

“actual goal line,” i.e., the leading edge of a painted line that is itself part of the end

zone.23  

This Court should decide this question of law.  If it is determined that entering

the improved shoulder happens simultaneously with leaving the roadway, this case

should be reversed and remanded so that the two “permissible reasons” for driving

on the improved shoulder alternatively found by the trial court may be addressed by

the court of appeals in the first instance.

     22 See, e.g., TEX. TRANSP. CODE § 545.051(c) (“An operator on a roadway having four or more
lanes for moving vehicles and providing for two-way movement of vehicles may not drive left of the
center line of the roadway except . . . .”); TEX. TRANSP. CODE § 545.055(b) (“An operator may not
drive . . . on the left side of any pavement striping designed to mark a no-passing zone.”).  

     23 2016 Official Playing Rules of the National Football League pp. 1 (Rule 1 § 2 art. 3)
(defining “goal line”), 11 (Rule 3 § 39) (defining “Touchdown”), 44 (Rule 11 § 2 art. 1 (a)
(“Touchdown Plays”).  Available at: http://operations.nfl.com/media/2224/2016-nfl-rulebook.pdf
(Last checked March 3, 2017).
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PRAYER FOR RELIEF

WHEREFORE, the State of Texas prays that the Court of Criminal Appeals

grant this Petition for Discretionary Review and remand the case so that the

lawfulness of appellee’s detention can be fully considered.

  Respectfully submitted,

    /s/ John R. Messinger                     
    JOHN R. MESSINGER

  Assistant State Prosecuting Attorney
  Bar I.D. No. 24053705

  P.O. Box 13046
  Austin, Texas 78711
  information@spa.texas.gov
  512/463-1660 (Telephone) 
  512/463-5724 (Fax)
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CERTIFICATE OF COMPLIANCE

The undersigned certifies that according to the WordPerfect word count tool

this document contains 2,658 words.

       /s/ John R. Messinger                     
  JOHN R. MESSINGER
  Assistant State Prosecuting Attorney

CERTIFICATE OF SERVICE

The undersigned certifies that on this 6th day of March, 2017, the State’s

Petition for Discretionary Review was served electronically on the parties below. 

Richard Martindale
Assistant District Attorney
501 S. Fillmore Street, Suite 5A
Amarillo, Texas 79101-2449
richardmartindale@co.potter.tex.us

Q. Todd Hatter
HATTER LAW FIRM, PLLC
821 SW 9th Avenue
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hatterlaw@cableone.net

      /s/ John R. Messinger                     
  JOHN R. MESSINGER
  Assistant State Prosecuting Attorney
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In The 

Court of Appeals 

Seventh District of Texas at Amarillo 
 

No. 07-15-00196-CR 

 

THE STATE OF TEXAS, APPELLANT 

 

V. 

 

JOSE LUIS CORTEZ, APPELLEE 

 

On Appeal from the 108th District Court 

Potter County, Texas 

Trial Court No. 68,587-E, Honorable Douglas Woodburn, Presiding  

 

February 3, 2017 

 

OPINION1 
 

Before QUINN, C.J., and HANCOCK and PIRTLE, JJ.
2

 

 
At the suppression hearing, the trooper was asked:  “So you’re telling the Court 

that because you see a van, it’s clean and it’s got two people in it, that [sic] was 

                                            
1
 The original opinion in this appeal was issued on November 18, 2015.  Our decision was then 

appealed to the Texas Court of Criminal Appeals.  The latter found that we did not address every issue 
raised and necessary to the final disposition of the appeal as required by Texas Rule of Appellate 
Procedure 47.1.  State v. Cortez, No. PD-1652-15, 2016 Tex. Crim. App. LEXIS 1194, at *7-8 (Tex. Crim. 
App. Oct. 12, 2016).  The issue which we purportedly failed to address concerned Heien v. North 
Carolina, 574 U.S. __, 135 S. Ct. 530, 190 L. Ed. 2d (2014) and its support for the State’s contention that 
the State Trooper involved “having seen Cortez driving, at least on the fog line, reasonably believed that a 
violation of TEX. TRANS. CODE § 545.058(a) had occurred and his stopping of Cortez was authorized by 
law.”  The quoted argument appeared on page 16 of the State’s original appellant’s brief.  Thus, the Court 
of Criminal Appeals vacated our judgment “and remand[ed] the case for reconsideration in light of Heien.”  
Id.  Both parties were given leave to brief that issue again.  Both did.  We now reissue our original 
opinion, with modifications, and include a disposition of the Heien issue. 

 
2
 Justice Mackey K. Hancock, retired, not participating. 



2 
 

indicators of potential criminal activity for you?”  The trooper answered:  “Yes, sir, they 

are. They - in and of themselves are nothing, but in the total - when you start adding 

them all together, they can be.”  When two people in a clean car indicate criminal 

activity, then the words of John Lennon have come to fruition:  “Strange days indeed - 

most peculiar, mama.”3   

Nonetheless, the foregoing circumstances led the trooper to first follow Cortez’s 

minivan down Interstate 40 and then stop him after it may have twice crossed onto but 

not over the “fog line” appearing on the right side of the lane.4  Cortez believed that the 

stop was illegal.  The trial court agreed and granted his motion to suppress evidence.  

This decision, according to the State, evinced an abuse of discretion, and the findings of 

fact and conclusions of law issued by the trial court to support it allegedly lacked 

evidentiary basis.  We affirm.     

Applicable Law 

First, the applicable standard of review is that enunciated in State v. Iduarte, 268 

S.W.3d 544 (Tex. Crim. App. 2008).  There, we are told that: 

When reviewing the trial court’s ruling on a motion to suppress, we view 
the evidence in the light most favorable to the trial court’s ruling. When the 
trial court makes explicit fact findings, we determine whether the evidence, 
when viewed in the light most favorable to the trial court’s ruling, supports 
those findings. We review the trial court’s legal ruling de novo. We uphold 
the trial court’s ruling if it is supported by the record and correct under any 
theory of law applicable to the case.  
 
We afford a great deal of deference to a trial judge’s rulings on questions 
of historical fact, and also on rulings that both apply the law to facts and 
turn on an evaluation of credibility and demeanor. Nonetheless, mixed 
questions of law and fact may be reviewed de novo when they do not 
depend on credibility or disputed facts. This case presents mixed 
questions of law and fact, and we will therefore review the trial court’s 
findings of fact and conclusions of law de novo. 

                                            
 

3
 From the song “Nobody Told Me.” 

 
 

4
 The solid white line found on the right side of a traffic lane has come to be called the fog line. 
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Id. at 548-49 (citations omitted); accord, Jaganathan v. State, 479 S.W.3d 244, 247-48 

(Tex. Crim. App. 2015) (criticizing the intermediate appellate court because it “did not 

view the record in the light most favorable to the trial court’s ruling”).   

 Second, when a warrantless stop is made, the burden lies with the State to prove 

its legitimacy.   Grimaldo v. State, 223 S.W.3d 429, 432 (Tex. App.—Amarillo 2006, no 

pet.).   It may fulfill the burden by illustrating that the law enforcement official making the 

stop had reasonable suspicion to believe a traffic infraction occurred.  See Jaganathan 

v. State, 479 S.W.3d at 247 (stating that “[a]n officer may make a warrantless traffic 

stop if the ‘reasonable suspicion’ standard is satisfied”).  Such suspicion arises when 

the officer has “‘specific articulable facts that, when combined with rational inferences 

from those facts, would lead him to reasonably suspect that a particular person has 

engaged or is (or soon will be) engaging in criminal activity.’”  Id., quoting, Abney v. 

State, 394 S.W.3d 542, 548 (Tex. Crim. App. 2013).  

 Third, and as previously mentioned, the traffic infraction at issue here involved 

Cortez supposedly driving on an improved shoulder.  Per § 545.058(a) of the Texas 

Transportation Code, one operating a motor vehicle “may drive on an improved 

shoulder to the right of the main traveled portion of a roadway if that operation is 

necessary and may be done safely, but only” under seven enumerated circumstances.  

TEX. TRANSP. CODE ANN. § 545.058(a) (West 2011).  Those seven circumstances 

consist of 1) “to stop, stand, or park,” 2) “to accelerate before entering the main traveled 

lane of traffic,” 3) “to decelerate before making a right turn,” 4) “to pass another vehicle 

that is slowing or stopped on the main traveled portion of the highway, disabled, or 

preparing to make a left turn,” 5) “to allow another vehicle traveling faster to pass,” 6) 

“as permitted or required by an official traffic-control device,” or 7) “to avoid a collision.”  
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Id.5  The legislature defined “improved shoulder” to mean “a paved shoulder.”  Id. § 

541.302(6).  It defined “shoulder” to mean that “portion of a highway” 1) “adjacent to the 

roadway,” 2) “designed or ordinarily used for parking,” 3) “distinguished from the 

roadway by different design, construction, or marking,” and 4) “not intended for normal 

vehicular travel.”  Id. § 541.302(15).  Noticeably absent from both these definitions and 

§ 545.058(a) of the Transportation Code is any reference to a solid white line or “fog 

line,” though, arguably, the “fog line” may be the “different . . . marking” referred to in § 

541.302(15).      

 Application of Law 

 Again, the trial court granted Cortez’s motion to suppress and executed written 

findings of fact and conclusions of law supporting its decision.  Among the findings were 

those stating that: 

7. [The trooper] began following the Defendant’s vehicle while Defendant’s 
vehicle was traveling in an easterly direction in the right hand lane of the 
four lane roadway. He then sped up and pulled into the left hand lane as 
his vehicle approached the Defendant’s vehicle.  As [the trooper’s] vehicle 
approached and pulled into the left hand lane, Defendant’s vehicle moved 
toward the improved shoulder. 
 
8. A short time later, Defendant’s vehicle moved toward the improved 
shoulder a second time as the Defendant’s vehicle exited the Interstate to 
the right at a marked exit ramp. 
 
9. [The trooper] stated he stopped Defendant’s vehicle because he 
observed [] the Defendant’s vehicle drive on the improved shoulder of the 
roadway on the two occasions noted above, each of which event he 
believed to constitute violations of state traffic laws. 

                                            
 

5
 At this point, though, it should be noted that simply driving on an improved shoulder is not prima 

facie evidence of a crime.  Lothrop v. State, 372 S.W.3d 187, 191 (Tex. Crim. App. 2012).  Indeed, “if an 
officer sees a driver driving on an improved shoulder, and it appears that driving on the improved 
shoulder was necessary to achieving one of the seven approved purposes, and it is done safely, that 
officer does not have reasonable suspicion that an offense occurred.”  Id.  So, before § 545.058(a) can be 
the basis of a traffic stop, the officer must see not only the prospective detainee driving on the shoulder 
but also the absence of those circumstances permitting the person to so drive.  See id. (concluding that 
the State did not satisfy its burden to prove reasonable suspicion since the officer failed to testify that 
Lothrop’s attempt to pass a slower moving vehicle appearing in his lane by driving on the improved 
shoulder was unsafe or unnecessary). 
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10. During the suppression hearing, an oral and video tape recorded by 
equipment maintained in [the trooper’s] patrol vehicle was played. On the 
tape, [the trooper] approached the driver’s side of the van and told 
Defendant that he stopped the Defendant because he had driven ... “onto 
the white line, that little white line.” 
 
11. The video recording played at the hearing clearly demonstrated each 
of the two occasions upon which [the trooper] testified he had observed 
the Defendant’s vehicle drive upon the improved shoulder. On each 
occasion the right rear tire (or its shadow) was observed by the Court to 
come in the proximity of and possibly touch the inside portion or more of 
the white line delineating the roadway from the improved shoulder 
(referred in testimony, and hereinafter, as the “fog line”) but not to extend 
past the [] outermost edge of the fog line. 
 
[and] 
 
12. The [S]tate produced no evidence that [the trooper] observed, or 
believed he had observed, any portion of the Defendant’s vehicle pass 
outside the outermost edge of the fog line. 
 

(Emphasis added).  Under the category of conclusions of law, the trial court wrote: 

21. The improved shoulder of a state roadway begins at the point of the 
fog line which is furthest from the center of the roadway. 

 
22. The Defendant’s vehicle did not cross outside the outermost edge of 
the fog line onto the improved shoulder of the roadway. Crossing over the 
portion of the fog line nearest the center of the roadway or upon the fog 
line is not a violation of Texas traffic law; therefore the vehicle was not 
operated on the improved shoulder of the roadway on either occasion 
made the basis for the [trooper’s] traffic stop. 

 
23. Texas Transportation Code section 545.058 (5) provides that driving 
on the improved shoulder of a roadway is permissible under the 
circumstances when and to the extent necessary a driver is being passed 
by another vehicle. The first occasion in which the officer testified that the 
Defendant drove onto the improved shoulder occurred after the officer’s 
vehicle entered the passing lane and accelerated toward the Defendant’s 
vehicle; therefore, the Defendant was authorized by statute to drive on the 
improved shoulder at such time. 

 
[and] 

 
24. Texas Transportation Code section 545.058 (3) provides that driving 
on the improved shoulder of a roadway is permissible when and to the 
extent necessary a driver is decelerating or slowing to make a right turn 
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from the roadway. The Defendant was in the process of decelerating and 
slowing to make a right turn from the roadway onto the exit ramp when the 
second occasion took place; therefore, the Defendant was authorized by 
statute to drive on the improved shoulder at such time. 
 

(Emphasis added).  The video alluded to in the trial court’s findings appears in the 

appellate record.   

Upon playing that video, we encountered a rather dark and grainy depiction of 

the stop and events leading up to it.  They obviously occurred at night, on a dimly lit 

Interstate, on its off-ramp and its adjacent access road.  And whether the passenger 

side tires of the vehicle touched the “fog line” is not easily discerned.  No doubt the 

vehicle approached the line twice, but its wheels may or may not have crossed onto or 

over it, as noted by the trial court in finding that the tires came in “proximity to” and 

“possibly touch[ed]” the line.6  Indeed, what could be seen as a possible touching could 

well have been nothing more than the shadow of the vehicle moving into the area 

thought prohibited by the trooper.  The lack of clarity is of import here for it requires us 

to defer to the trial court’s interpretation of the events captured in the video.7   See 

Velasquez v. State, No. 07-12-00002-CR, 2013 Tex. App. LEXIS 8246, at *13 (Tex. 

App.—Amarillo July 2, 2013, no pet.) (mem. op., not designated for publication)(stating 

that “we give almost total deference to the trial court’s factual determinations unless the 

video recording indisputably contradicts the trial court’s findings”).   

Yet, if we (like the trial court) also assume arguendo that the fog line was 

touched, our job is not over given the tenor of the State’s averment and the trial court’s 

response to it.  The former argued that the mere encroachment upon the “fog line” 

                                            
 

6
 Of note is the absence of any express finding that the tires of the vehicle at bar actually touched 

the white line or “fog line.”  Coming in proximity to and possibly touching does not mean the court found 
they touched the line.  They may or may not have. 
 
 

7
 That the content of the video weighed heavily in the trial court’s decision cannot be reasonably 

disputed.  One need only read the transcript of the reporter’s record to realize that.   
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equates driving upon an improved shoulder while the latter concluded that “[c]rossing 

over the portion of the fog line nearest the center of the roadway or upon the fog line is 

not a violation of Texas traffic law,” that is § 545.058(a).  So, what we have before us is 

a question that one could liken to splitting hairs, or in this case, a four inch white line; 

under § 545.058(a), is one deemed as driving on an improved shoulder by simply 

touching the “fog line” or by proceeding beyond it?  Obviously, the trial court read the 

statute as requiring the driver to proceed beyond or to cross over the line, not merely to 

cross onto or touch it.  We agree. 

Again, the statutes at issue say nothing of a “fog line” or “solid white line.”  Those 

words appear nowhere in § 541.302 or § 545.058 of the Transportation Code.  Instead, 

those provisions speak of driving on an “improved shoulder,” “shoulder,” “paved 

shoulder,” or a “portion of a highway” “adjacent to the roadway . . . designed and 

ordinarily used for parking . . . [while] distinguished from the roadway by different 

design, construction, or marking . . . [and] not intended for normal vehicular travel.”  Yet, 

some four inch line painted on the roadway by someone whom the record fails to 

identify is the focal point of not only this case but most every other case involving 

§ 545.058(a).  See, e.g, State v. Dietiker, 345 S.W.3d 426, 429 (Tex. App.—Waco 

2011, no pet.) (noting that the “fog line” was “crossed”); Thomas v. State, 420 S.W.3d 

195, 200-201 (Tex. App.—Amarillo 2013, no pet.) (noting the same);  Tyler v. State, 161 

S.W.3d 745, 749-50 (Tex. App.—Fort Worth 2005, no pet.) (noting the same).   

Nonetheless, all here seem to agree that the “fog line” identifies the boundary 

between a lane of traffic and its adjacent shoulder.  For purposes of this opinion, we will 

join them and also agree that the “fog line” serves as such a boundary.  See State v. 

Huddleston, 164 S.W.3d 711, 714 n.1 (Tex. App.—Austin 2005, no pet.) (suggesting the 
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“fog line” is such a boundary).  Being a “boundary,” the line in question can be 

construed as showing “where an area ends and another area begins.”  Boundary 

Definition, MERRIAM-WEBSTER, http://www.merriam-webster.com/dictionary/boundary 

(last visited November 17, 2015) (defining “boundary” as “something . . . that shows 

where an area ends and another area begins”).  That is, on one side lies the lane of 

traffic while on the other lies the improved shoulder.  And, if the areas lie on either side 

of the line then logic suggests that the line must be crossed over before one area has 

been left and another entered.  Indeed, one does not enter Mexico from Texas until he 

crosses the boundary between Texas and Mexico.  Nor does one enter Louisiana from 

Texas until he crosses the boundary between those two States.  While we do not deal 

with leaving one State for another here, we do deal with geographic areas separated by 

a line.  So, our analogy to crossing borders between States is no less apt here.  Until a 

portion of the vehicle driven by Cortez crossed beyond the “fog line” from the area 

known as his lane of traffic to the area known as the improved shoulder, it cannot be 

said that he drove on an improved shoulder.  We, like the trial court, interpret 

§ 545.058(a) as requiring as much.  And, again, the trial court determined that the 

vehicle never crossed over the line, even if one were to assume that the line was 

touched.8 

That the State cites to no authority indicating that the “fog line” need only be 

touched to give rise to a violation of § 545.058(a) is telling, as is our inability to find any 

such authority.  Indeed, each opinion we discovered wherein a violation of that statute 

                                            
 

8
 Contrary to the State’s contention, the trial court did not find via conclusions of law numbers 23 

and 24 that Cortez crossed over or beyond the line.  Neither contains such language.  More importantly, 
an attempt to somehow imply such a meaning in them would effectively negate the expressed language 
of conclusion number 22 and finding number 11.  Both 11 and 23 clearly illustrate that Cortez may have 
encroached upon but did not cross beyond the “fog line.”  We cannot construe findings to be in conflict 
but must reconcile the conflicting findings, and harmonize the judgment with the findings of fact and 
conclusions of law upon which it is based.  See Morton v. Hung Nguyen, 369 S.W.3d 659, 674 (Tex. 
App.—Houston [14th Dist.] 2012),  rev’d in part on other grounds, 412 S.W.3d 506 (Tex. 2013)).      

http://www.merriam-webster.com/dictionary/boundary
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=de128cee-531f-4599-832b-4575fdd6c9e7&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5FGD-92B1-F04K-B3GR-00000-00&pdcomponentid=10618&ecomp=7tmk&earg=sr2&prid=30485438-074c-49a4-b3e6-dc0ddb3e4914
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=de128cee-531f-4599-832b-4575fdd6c9e7&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5FGD-92B1-F04K-B3GR-00000-00&pdcomponentid=10618&ecomp=7tmk&earg=sr2&prid=30485438-074c-49a4-b3e6-dc0ddb3e4914
https://advance.lexis.com/document/midlinetitle/?pdmfid=1000516&crid=de128cee-531f-4599-832b-4575fdd6c9e7&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5FGD-92B1-F04K-B3GR-00000-00&pdcomponentid=10618&ecomp=7tmk&earg=sr2&prid=30485438-074c-49a4-b3e6-dc0ddb3e4914
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was found to have legitimized a traffic stop involved the detainee crossing the line, not 

simply touching it.  See, e.g,. State v. Dietiker, supra.   None involved simply touching 

the line.      

Similarly inconsequential is the State’s allusion to § 541.302(5) of the 

Transportation Code as proof that the “fog line” itself constitutes part of the shoulder.  

That provision serves to define the words “highway or street” and, in doing so, states 

that they mean “the width between the boundary lines of a publically maintained way 

any part of which is open to the public for vehicular travel.”  TEX. TRANSP. CODE ANN. 

§ 541.302(5) (West 2011).  The State supposes that one of the “boundary lines” must 

be the “fog line” to the right of the lane of traffic since it is a boundary.  That supposition 

cannot withstand reasonable scrutiny, though.   

In § 541.302(5), the legislature is speaking about boundary lines of “a publically 

maintained way” where “part of which is open to the public for vehicular travel.”  

Obviously, an “improved shoulder” is a publically maintained way given that it means “a 

paved shoulder.”  Id. § 541.302(6).  And, if it is paved then someone must have 

maintained it at some time.  Moreover, one may lawfully engage in “vehicular travel” 

upon an improved shoulder, as illustrated by § 545.058(a) itself.  Again, the statute’s 

language begins with the phrase revealing that “[a]n operator may drive on an improved 

shoulder. . . .”  Id.  § 545.058(a) (emphasis added).  If 1) a “highway or street” includes 

the area between the boundary lines of a “maintained way” which is “open to the public 

for vehicular travel” and 2) the “improved shoulder” not only is maintained but also 

subject to being driven upon lawfully by the public, then logically the “improved 

shoulder” must be part of the “highway or street.”  So, the “fog line” found left of an 
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improved shoulder and well within the “highway or street” cannot be one of the 

“boundary lines” of the “highway or street.”   

Nor do we find significance in one other argument raised by the State.  The 

argument of which we speak involves the trooper’s purported mistake in reading 

§ 545.058(a) to prohibit, under certain circumstances, a tire of a vehicle from touching 

the “fog line” in any minute or incidental way; that, in his estimation, constitutes driving 

on the improved shoulder.  And because this mistake of law purportedly was 

reasonable, a search and seizure based on it would be legitimate.  The argument is 

founded upon Heien v. North Carolina, 574 U.S. __, 135 S. Ct. 530, 190 L. Ed. 2d 

(2014). 

The United States Supreme Court, in Heien, reiterated that “searches and 

seizures based on mistakes of fact can be reasonable.”  Heien, 135 S. Ct. at 536.  “An 

officer might, for example, stop a motorist for traveling alone in a high-occupancy 

vehicle lane, only to discover upon approaching the car that two children are slumped 

over asleep in the back seat. The driver has not violated the law, but neither has the 

officer violated the Fourth Amendment.”  Id. at 534.  Yet, that was not the issue before 

it.  Instead, the court was faced with the question of whether “a mistake of law can 

nonetheless give rise to the reasonable suspicion necessary to uphold the seizure 

under the Fourth Amendment.”  Id.  It answered “that it can.”  Id.  It then cautioned that 

the “Fourth Amendment tolerates only reasonable mistakes, and those mistakes—

whether of fact or of law—must be objectively reasonable.”  Id. at 539 (emphasis in 

original).  “We do not examine the subjective understanding of the particular officer 

involved . . . [a]nd the inquiry is not as forgiving as the one employed in the distinct 

context of deciding whether an officer is entitled to qualified immunity for a constitutional 
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or statutory violation.”9  Id.  “Thus, an officer can gain no Fourth Amendment advantage 

through a sloppy study of the laws he is duty-bound to enforce.”  Id. at 539-40.   

The law at issue in Heien involved the number of operating stop lights or lamps 

that a vehicle had to have.  The officer thought two were needed and decided to stop 

the vehicle in which Heien rode because only one was operative.  Debate then arose 

about how many were actually needed, and dispute on that matter existed given the 

wording of two statutes.  One could be read as requiring only one and another could be 

read as requiring two.   Due to that circumstance, the Supreme Court concluded that it 

was “objectively reasonable for an officer in Sergeant Darisse’s position to think that 

Heien’s faulty right brake light was a violation of North Carolina law.”  Id. at 540.    

Here, the trooper’s mistaken interpretation pertained to whether the boundary 

between the lane and improved shoulder began at the inside edge of the “fog line.”  As 

much is exemplified by the following exchange between the trooper and defense 

counsel:   

Q.  So – 
A.  The lane ends at the inside of that fog line. 
 
Q.  I’m sorry? 
A.  The lane - excuse me - the driving lane ends at that fog line. 
 
Q.  Where do you find that definition? If you’re telling the Court that is the law,  

  where do you find that definition that the driving lane ends at the inside  
  edge of a fog line? 

A.  It ends at the fog line.   
 
Q.  Where does the shoulder begin? 
A.  At the fog line. 
 
Q.  Which side of the fog line? 
A.  I say inside; you say outside.  
 

                                            
9
 As noted by Justice Kagan when concurring in the opinion and judgment of the majority in 

Heien, the standard for gaining qualified immunity is much more lax than that establishing a reasonable 
mistake of law.  Heien v. North Carolina, 574 U.S. __, 135 S. Ct. 530, 541, 190 L. Ed. 2d (2014). 
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Q.  Do you have any law to support your stop, Officer? 
A.  Yes, sir, I do. 
 
Q.  Okay. What is that law that you’re referring to? 
A.  The second violation is committed as he’s exiting the roadway and that is  

  the one I stated to him. 
 
Q.  Okay. But, Trooper, I’m talking to you about this one right now. 
A.  Yes, sir. 
 
Q.  Okay. What law says where the shoulder begins? 
A.  There’s not a law - I don’t know, to my knowledge, if there’s a law   

  that states where the exact lane ends. 
 
Q.  Okay. So you’re not aware of a definition that says this is what an   

  improved shoulder is. Correct? 
A.  The improved shoulder is the edge of the roadway. 
 
Q.  The part that’s on the other side of the line.  Right? 
A.  Not in my interpretation. 
 

(Emphasis added).   

In reply to the State’s argument, we first say that the matter was never preserved 

below.  The State did not claim below that even if touching the line were not a violation 

of the statute, the stop remained legitimate because the trooper operated under a 

reasonable mistake of law.  The latter concept was not mentioned to the trial court.10  

This is of import because new grounds supporting an argument rejected by the trial 

court may not be raised for the first time on appeal.   Hull v. State, 67 S.W.3d 215 (Tex. 

Crim. App. 2002).  And, the first time we hear about the trooper operating under a 

reasonable mistake of law per Heien is in the appellant’s brief.  Such an omission to 

preserve cannot be ignored, according to our Court of Criminal Appeals.  Wilson v. 

State, 311 S.W.3d 452, 473-74 (Tex. Crim. App. 2010) (op. on reh’g) (prohibiting the 

                                            
10

 The State did suggest that a violation need not be proven for there to be justification to detain, 
and it offered to provide the court with an opinion supporting that statement.  The opinion was State v. 
Wise, No. 04-04-00695-CR, 2005 Tex. App. LEXIS 10796 (Tex. App.—San Antonio Oct. 26, 2005, no 
pet.)(mem. op., not designated for publication), and it did not involve either Heien or a reasonable mistake 
of law.  Nor could it be interpreted as encompassing that argument since, at the time, our very own Court 
of Criminal Appeals had rejected the proposition that a reasonable mistake of law may still justify a 
detention.  Robinson v. State, 377 S.W.3d 712, 722 (Tex. Crim. App. 2012).      

http://www.lexis.com/research/buttonTFLink?_m=8f9f5aadfb34c633434c6228c26556b5&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b396%20S.W.3d%20563%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=84&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b377%20S.W.3d%20712%2c%20722%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAW&_md5=743b91b68164d03fb6f292410721e4ef
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reviewing court from considering a matter that was not preserved for review).  And, 

being unpreserved, we cannot consider the argument. 

Next, and unlike the situation in Heien, the State cites us to no language of a 

statute that is ambiguous or otherwise susceptible to differing interpretations.  It does 

argue that “[e]ither, TEX. TRANS. CODE 541.302(5) (defining a highway as the portion 

between the boundary lines) is clear and dispositive of the trooper’s interpretation of the 

statute or the law is, as the trial courts seems [sic] to suggest, ambiguous.”  But, it does 

not explain what in § 541.302(5) is ambiguous. See Liverman v. State, 470 S.W.3d 831, 

836 (Tex. Crim. App. 2016) (stating that an ambiguity exists when statutory language 

may be understood by reasonably well-informed persons in two or more different 

senses).  We are not told how the language of § 541.302(5) can be understood in two or 

more different senses.  Nor are we told how one of those senses encompasses the 

notion that simply touching the white line equals driving on an improved shoulder. 

Indeed, the provision actually lacks relevance.  The traffic violation at issue 

concerns the act of driving upon an “improved shoulder to the right of the main traveled 

portion of a roadway.”  TEX. TRANSP. CODE ANN.  § 545.058(a) (West 2011) (emphasis 

added).  As discussed above, § 541.302(5) of the same Code defines “highway or 

street,” not an “improved shoulder.”  As also mentioned before, the phrase “improved 

shoulder” means “a paved shoulder,” id. § 541.302(6), while “shoulder” means the 

“portion of a highway that is” 1) “adjacent to the roadway,” 2) “designed or ordinarily 

used for parking,” 3) “distinguished from the roadway by different design, construction, 

or marking,” and 4) “not intended for normal vehicular travel.”  Id. § 541.302(15).  How 

the definition of “shoulder” or “improved shoulder” can be interpreted in differing ways 

goes unmentioned by the State.  Similarly missing is explanation of how or why those 
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definitions can be read as meaning that one need only touch some part of the “fog line” 

to violate § 545.058(a) of the Code.  Nor can we find one.      

Thirdly, and most telling, is the absence of any judicial authority supporting the 

officer’s apparent interpretation of § 545.058(a) as justifying the belief that touching the 

line is all that is required.  And rather than fill the void, the State endeavors to show why 

pre-existing opinions contradicting its position mean nothing.  For instance, in State v. 

Hanrahan, No. 10-11-00155-CR, 2012 Tex. App. LEXIS 1271, at *15-18 (Tex. App.—

Waco Feb. 15, 2012, no pet.) (mem. op., not designated for publication), whether the 

officer was justified in stopping Hanrahan for violating § 545.058(a) was in play.  The 

trial court viewed the rather unclear video of the incident and said “I couldn’t even tell 

[that she] was driving on the shoulder until he [Officer Bell] pointed it out, and her tires 

might have—I’m not even sure they crossed all the way across the white line. If that’s 

sufficient to call it driving on the shoulder, I don’t know if I have ever driven a car when I 

didn’t justify getting stopped.”  Id. at *4-5.  Despite this evidence that the accused at 

least touched the white line with her tires, the trial court nonetheless found that the 

accused “did not travel on the improved shoulder of the highway prior to the stop.”   Id. 

at *6.  Upon reviewing the record, the appellate court concluded that the State failed to 

present evidence demonstrating that “the trial court abused its discretion in granting 

appellee’s motion to suppress.”  Id. at *17-18.   Yet, here, the State deems the opinion 

unworthy of precedential value since it was “unpublished” and “[t]he Tenth Court 

affirmed the suppression as a matter of deference to the trial court’s credibility 

determination, not on the question of law issue.”11  Needless to say, the portions of 

                                            
11

 We find interesting the State’s intimation that opinions it finds detrimental to its position should 
be ignored because they are unpublished, however, unpublished opinions supportive of its position, like 
State v. Wise, supra, cited to the trial court, should be considered.  And, that seems to be the fallacy of 
the unpublished opinion. If founded upon legal authority and is otherwise analytical in the way it 
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Hanrahan we quoted above speak for themselves; the viewing court found that the trial 

court did not abuse its discretion in granting the motion to suppress despite evidence 

that the white line was touched. 

The facts and outcome in the “published” opinion of Scardino v. State, 294 

S.W.3d 401 (Tex. App.—Corpus Christi-Edinburg 2009, no pet.), are more telling.  It too 

involved the purported violation of § 545.058(a) of the Transportation Code.  There, the 

DPS trooper actually testified that Scardino “crossed the fog line” once.  Id. at 403-404.  

Despite this testimony, the appellate court concluded that the trooper never testified that 

Scardino “‘drove’ on the shoulder” and then reversed the trial court’s decision to deny 

the motion to suppress.  Id. at 406.  Apparently to that court as well, evidence of the fog 

line being traversed or touched is not evidence that the accused drove on the shoulder.  

Yet, the State minimizes the impact of the opinion by suggesting that the “Court’s 

analysis appears to focus on the lack of sustained driving on the shoulder rather than 

whether he was on the shoulder at some point.”  We have no evidence of sustained 

driving on the shoulder by Cortez here, only an instance of possibly touching the fog line 

next to the shoulder, but that did not stop either the State or trooper from concluding 

that Cortez violated § 545.058(a), despite Scardino having been issued years before the 

incident at bar occurred.  To paraphrase what mothers often say to their children:  “you 

can’t have your cake and eat it too.” 

Next, and worth reiteration is another observation made earlier.  The trial court 

did not even find that Cortez’s vehicle touched the “fog line.”  It, in effect, hedged its 

finding by indicating that while the possibility of a touch may exist, the line was not 

_________________________ 
addresses an issue, there is no legitimate reason to ignore the writing simply because it is labeled 
“unpublished” yet easily found on commonly searched websites such as Westlaw and Lexis.   
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crossed in toto.  Without such a finding, it matters not whether an officer could 

reasonably believe that touching the line was a violation of § 545.058(a).   

Placing the actual argument of both the State and officer into perspective further 

shows the unreasonableness of their proposition.  The statute at issue permits one to 

“drive on an improved shoulder” in some situations.  So, it purports to regulate the act of 

driving on the shoulder.  Even if we were to concede that the four inch “fog line” 

demarcates the boundary between the shoulder and driving lane, nothing in 

§ 545.058(a) is said of driving on the boundary line between the lane and shoulder.  We 

would have to rewrite the provision to interject that language into it, and such is an 

ability denied the judiciary.  See Cadena Comercial USA Corp. v. Tex. Alcoholic Bev. 

Comm’n, 449 S.W.3d 154, 168 (Tex. App.—Austin 2014, pet. granted) (stating that a 

court may not rewrite a statute).  And, though we may interpret statutes, it would be 

asking us to do the unreasonable and impermissible if we were to ignore both the plain 

words written by the legislature and intent illustrated by those words.  See Note Inv. 

Grp., Inc. v. Assocs. First Capital Corp., 476 S.W.3d 463, 476 (Tex. App.—Beaumont 

2015, no pet.) (stating that a statute is construed in a manner to effect the legislature’s 

intent as evinced by the words written).  Both the plain words in and intent of 

§ 545.058(a) encompass the act of driving on the improved shoulder under certain 

circumstances.  A momentary touch of some fraction of a “fog line” or boundary hardly 

connotes driving upon either the boundary or the area on the other side of the 

boundary.  More importantly, the trooper himself, who apparently is charged with 

enforcing and undoubtedly trained in enforcing traffic codes, could recall no law 

justifying such an interpretation of § 545.058(a) when pressed by defense counsel.  As 
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said in Heien, the mistake of law must be reasonable. The mistaken interpretation of 

§ 545.058(a) offered by the State here falls outside that realm.     

Without contrary legal authority to support contrary positions or without ambiguity 

in a law causing it to be susceptible to differing interpretations, there is no basis upon 

which to invoke Heien and the claim of reasonable mistake of law.  The State has 

shown us neither.  Nor has it attempted to explain how any legal authority supports the 

trooper’s notion that the inside of the “fog line” is the boundary between the lane and 

shoulder and touching it in any manner violates § 545.058(a).  It is not enough to merely 

say that the trooper believed that to be the law; this is so because his subjective beliefs 

are irrelevant.  Heien, 135 S. Ct. at 539 (stating that “[w]e do not examine the subjective 

understanding of the particular officer involved”).  The position asserted must have 

some basis in rationality, even if wrong.  That proffered here does not. 

In sum, we find reason in the words of the trial court in State v. Tarvin, 972 

S.W.2d 910 (Tex. App.—Waco 1998, pet. ref’d).  Driving is an exercise in controlled 

weaving.   Id. at 911.   It is difficult enough to keep a straight path on the many dips, 

rises, and other undulations built into our roadways.  To adopt the State’s interpretation 

of § 545.058(a) and permit a trooper to stop someone for the slightest touch of a “fog 

line” while maneuvering over those undulations would push us further into the “strange 

days” mentioned earlier.  We choose not to do that.     

The factual record before us supports the trial court’s finding that the vehicle 

Cortez drove failed to cross over the “fog line” onto the improved shoulder.  

Furthermore, the trial court’s interpretation of § 545.058(a) comports with ours.  Driving 

onto an improved shoulder requires something more than driving upon the four inches 

of a “fog line,” like Cortez “possibly” may have done here.  See Scardino v. State, supra; 
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see also State v. Hanrahan, supra; State v. Rothrock, No. 03-09-00491-CR, 2010 Tex. 

App. LEXIS 6356 (Tex. App.—Austin Aug. 5, 2010, no pet.)(mem. op., not designated 

for publication).  Consequently, the trial court did not abuse its discretion in granting the 

motion to suppress, and we affirm that order.   

 

       Brian Quinn 
       Chief Justice 
 
 

Publish. 
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Addressing an issue the Court of Criminal Appeals requested this court to review, 

Chief Justice Quinn discusses several reasons why Heien v. North Carolina, 574 U.S. 

__, 135 S. Ct. 530, 190 L. Ed. 2d (2014), is not dispositive of this appeal.  Acute to his 

conclusion, Chief Justice Quinn finds the officer’s understanding of the law was not 

objectively reasonable.  While I join that conclusion and opinion, I write separately to 

emphasize what I perceive to be the more critical reason why Heien does not apply to 

                                            
 

1
 Justice Mackey K. Hancock, retired, not participating. 
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the facts of this case, i.e., the absence of reasonable suspicion that Appellant had 

committed an offense.  

As stated by Chief Justice Roberts in Heien, the Fourth Amendment tolerates an 

objectively reasonable mistake—whether of fact or law—in determining whether 

reasonable suspicion exists sufficient to justify an investigatory detention.  135 S. Ct. at 

539.  The question presented in Heien was whether an officer’s reasonable, albeit 

mistaken, interpretation of one of North Carolina’s brake-light laws was sufficient to give 

rise to the level of reasonable suspicion necessary to uphold a traffic stop under the 

Fourth Amendment.  The Supreme Court held that it could.  Id. at 536.  Heien, however, 

involved a situation where the reasonableness of the officer’s factual conclusions was 

never an issue.  Such is not the case here.  

Determining the boundaries of what makes a mistake of law “objectively 

reasonable” is a slippery slope, not to be tackled lightly.  As Justice Sotomayor stated in 

her dissenting opinion, those boundaries “ought to be narrowly circumscribed if they are 

to be countenanced at all . . . .”  Id. at 547 (Sotomayor, J., dissenting).  The judicial task 

of applying Heien is made exponentially more difficult in cases like this where it is 

accompanied by a mistake of fact.   It is for this reason that a court tasked with deciding 

whether an officer’s mistake of law is objectively reasonable and, therefore, sufficient to 

support a constitutional seizure, must first determine the reasonableness of the officer’s 

understanding of the facts.   

Here, Chief Justice Quinn conducts a scholarly analysis of section 545.058 of the 

Texas Transportation Code2 and concludes that the officer’s interpretation that the 

                                            
2
 TEX. TRANSP. CODE ANN. § 545.058(a) (West 2011).   
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boundary between a traffic lane and the improved shoulder began at the inside edge of 

the “fog line” was both mistaken and objectively unreasonable.  See Cortez v. State, No. 

07-15-00196-CR, 2017 Tex. App. LEXIS ____, at *_ (Tex. App.—Amarillo February 3, 

2017, no pet. h.).  However, the antecedent question the trial court (and concomitantly 

this court) must answer is whether it was reasonable for the officer to suspect the 

Appellant’s conduct was illegal—regardless of his interpretation of the law.  That is, 

assuming the officer in this case correctly interpreted the law, did Appellant’s conduct 

reasonably fit within the conduct proscribed by law?  Here, it did not.   

After granting Appellant’s motion to suppress, the trial court executed written 

findings of fact and conclusions of law.  Among the findings and conclusions entered 

were those stating: 

 
23. Texas Transportation Code section 545.058 (5) provides that driving 
on the improved shoulder of a roadway is permissible under the 
circumstances when and to the extent necessary a driver is being passed 
by another vehicle. The first occasion in which the officer testified that the 
Defendant drove onto the improved shoulder occurred after the officer's 
vehicle entered the passing lane and accelerated toward the Defendant’s 
vehicle; therefore, the Defendant was authorized by statute to drive on the 
improved shoulder at such time. 

 
 

24. Texas Transportation Code section 545.058 (3) provides that driving 
on the improved shoulder of a roadway is permissible when and to the 
extent necessary a driver is decelerating or slowing to make a right turn 
from the roadway. The Defendant was in the process of decelerating and 
slowing to make a right turn from the roadway onto the exit ramp when the 
second occasion took place; therefore, the Defendant was authorized by 
statute to drive on the improved shoulder at such time. 
 

(Emphasis added).   

 As discussed by Chief Justice Quinn, there are seven statutorily defined 

situations where driving on the improved shoulder is not illegal.  As noted above, the 
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trial court found that the observable facts did not support a reasonable conclusion that 

this statutory provision had been violated.  Accordingly, irrespective of the officer’s 

interpretation of whether the improved shoulder began inside, on, or over the fog line, 

the first question the trial court must address is whether the officer was reasonable in 

his belief that a violation of the law had been committed.  The reasonableness of an 

officer’s belief that an accused has violated the law is an “application-of-law-to-fact 

question.”  Bynam v. State, No. PD-1480-15, 2017 Tex. Crim. App. LEXIS 83, at *7-8 

(Tex. Crim. App. Jan. 25, 2017).  In appraising the trial court’s decision, a reviewing 

court must defer to the trial court’s express or implied findings of fact concerning the 

circumstances surrounding the initial detention.  Id.  As noted above, in its application-

of-law-to-fact conclusions, the trial court found that, considering the facts and 

circumstances reasonably available to the officer, there was no violation of law 

(regardless of the interpretation the officer may have given to the applicable 

Transportation Code provision).  The principles of Heien are inapposite to the facts of 

this case for that reason alone.   Accordingly, I join Chief Justice Quinn in his opinion 

and conclusion that the judgment of the trial court should be affirmed. 

 
 
 

            Patrick A. Pirtle 
      Justice 

 
 
Publish. 
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IN THE DISTRICT COURT 

vs. l08TH JUDICIAL DISTRICT 

JOSE LUIS CORTEZ POTTER COUNTY, TEXAS 

Trial Court's Findings of Fact and Conclusions of Law 

In response to the state's request, the Court makes and files the following as its original 
Findings of Fact and Conclusions of Law: 

Findings of Fact-

1. Defendant is charged with possession of a controlled substance with the intent to 
deliver, an enhanced First Degree Felony. 

2. On January 26,2014, during nighttime hours, State Trooper Snelgrooes was parked 
along the Interstate 40 access road when he first observed the vehicle being driven by 
the Defendant (hereinafter "the Defendant's vehicle") travelling Eastbound on 
Interstate 40 passing by the Trooper's location. He followed Defendant and made a 
traffic stop following which contraband and oral statements were obtained. 

3. Defendant timely filed a Motion to Suppress the contraband and oral statements 
obtained following the Trooper's traffic stop. 

4. The Trial Court held a hearing May 4, 2015 on Defendant's Motion to Suppress the 
Evidence which alleged that the evidence obtained at the scene of arrest was 
unlawfully and unconstitutionally obtained by law enforcement. 

5. At the hearing on Defendant's Motion to Suppress the State stipulated that the arrest 
had been made without a warrant and that the State bore the burden of establishing that 
the seizure was lawful and consistent with state and Federal onstitutional r-.> 

requirements. Officer Snelgrooes was the sole witness called at the ~pr~o~ s; 
hearing. ::1 :::3 0 :0 

m ~ (1)?2 
6. When the Defendant's vehicle passed Snelgrooes' parked vehicle S elgr~s ~ :;jz 

observed that the Defendant was travelling in a late model mini-van whiclf..Was very (--)~~ 
clean on the outside, had a "newer" registration, and may have been occup1~ b)B}vo -~cS8 
people. These observations constituted possible indications to Snel tooeslbat tbe ,_:=-o 

0 ~' --J 1• 10 
Defendant was engaged in drug trafficking. m --1 :u co 

-o ~~ W AC c: .......... :0 
7. Snelgrooes began following the Defendant's vehicle while the Defen~t' hicle :Z 

was traveling in an easterly direction in the right hand lane of the four lane roadway. 
He then sped up and pulled into the left hand lane as his vehicle approached the 

9k.74.57 
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Defendant's vehicle. As Snelgrooes' vehicle approached and pulled into the left hand 
lane, Defendant's vehicle moved toward the improved shoulder. 

8. A short time later, Defendant's vehicle moved toward the improved shoulder a second 
time as the Defendant's vehicle exited the Interstate to the right at a marked exit ramp. 

9. Snelgrooes stated he stopped Defendant's vehicle because he observed that the 
Defendant's vehicle drive on the improved shoulder of the roadway on the two 
occasions noted above, each of which event he believed to constitute violations of 
state traffic laws. 

10. During the suppression hearing, an oral and video tape recorded by equipment 
maintained in Snelgrooes' patrol vehicle was played. On the tape, Snelgrooes 
approached the driver's side of the van and told Defendant that he stopped the 
Defendant because he had driven ... "onto the white line, that little white line." 

11. The video recording played at the hearing clearly demonstrated each of the two 
occasions upon which Snelgooes testified he had observed the Defendant's vehicle 
drive upon the improved shoulder. On each occasion the right rear tire (or its shadow) 
was observed by the Court to come in the proximity of and possibly touch the inside 
portion or more of the white line delineating the roadway from the improved shoulder 
(referred in testimony, and hereinafter, as the "fog line") but not to extend past the the 
outermost edge of the fog line. 

12. The state produced no evidence that Snelgooes observed, or believed he had observed, 
any portion of the Defendant's vehicle pass outside the outermost edge of the fog line. 

13. Fallowing the traffic stop, Snelgrooes searched the van, located contraband, and 
obtained statements which the State intended to utilize at a later prosecution ofthe 
case on the merits. 

14. At the conclusion of the hearing on Defendant's Motion to Suppress, the Trial Court 
GRANTED Defendant's Motion which prohibited the State from introducing the 
contraband or statements at trial on the merits. 

Conclusions of Law-

IS. This Court has jurisdiction of the parties and ofthe subject matter ofthis case. 

16. The Constitution ofthe state ofTexas and of the United States prohibit unreasonable 
searches and seizures made by law enforcement. 

17. Warrcntlcss searches arc per se unreasonable unless pursuant to a recognized 
exception to that rule. A recognized exception exists allowing the state to seize 
contraband and obtain statements following a lawful arrest or detention once law 
enforcement personnel have probable cause to believe there has been a violation of 

2 
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state traffic laws, or have a reasonable suspicion that a crime is or has been 
committed by the operator or passenger of a motor vehicle. 

18. The traffic stop made in this case was made without probable cause, reasonable 
suspicion, or other lawful basis. 

19. The information which raised the officer's suspicion was not a reasonable basis for a 
traffic stop or detention. 

20. Texas Transportation Code section 545.058 provides that operating a motor vehicle 
on the improved shoulder of a state roadway is prohibited unless authorized by the 
section. 

21. The improved shoulder of a state roadway begins at the point of the fog line which is 
furthest from the center of the roadway. 

22. The Defendant's vehicle did not cross outside the outermost edge of the fog line onto 
the improved shoulder of the roadway. Crossing over the portion of the fog line 
nearest the center of the roadway or upon the fog line is not a violation of Texas 
traffic law; therefore the vehicle was not operated on the improved shoulder of the 
roadway on either occasion made the basis for the Officer Snelgrooes' traffic stop. 

23. Texas Transportation Code section 545.058 (5) provides that driving on the improved 
shoulder of a roadway is permissible under the circumstances when and to the extent 
necessary a driver is being passed by another vehicle. The first occasion in which the 
officer testified that the Defendant drove onto the improved shoulder occurred after 
the officer's vehicle entered the passing lane and accelerated toward the Defendant's 
vehicle; therefore, the Defendant was authorized by statute to drive on the improved 
shoulder at such time. 

24. Texas Transportation Code section 545.058 (3) provides that driving on the improved 
shoulder of a roadway is permissible when and to the extent necessary a driver is 
decelerating or slowing to make a right turn from the roadway. The Defendant was in 
the process of decelerating and slowing to make a right tum from the roadway onto 
the exit ramp when the second occasion took place; therefore, the Defendant was 
authorized by statute to drive on the improved shoulder at such time. 

25. The Defendant was unlawfully stopped and detained; therefore evidence garnered as 
a result of the detention is not admissible at trial. 

26. Without the evidence which the Trial Court suppressed prosecution cannot proceed. 

Findings of Fact as Conclusions of Law-

27. Any finding offact that is a conclusion of law shall be deemed a conclusion oflaw. 

3 
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. ' 

SIGNED on May 26, 2015. 
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