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IN THE COURT OF CRIMINAL APPEALS
OF THE STATE OF TEXAS
ARMAUD SEARS,
Appellant
v.
THE STATE OF TEXAS,
Appellee

THE STATE’S PETITION FOR DISCRETIONARY REVIEW
From the Court of Appeals, Ninth District of Texas
09-15-00161-CR
TO THE HONORABLE COURT OF CRIMINAL APPEALS:
Comes now the State of Texas, by and through her attorneys of record, and
respectfully urges this Court to grant discretionary review of the above named
cause, pursuant to the rules of appellate procedure.
STATEMENT REGARDING ORAL ARGUMENT
The State does not believe that oral argument is necessary in this case, as the
issue presented is purely a question of law regarding the appropriate standard of
review, and the State’s arguments are and will be set out fully in this petition and
brief, should this Court grant review. If, however, this Court determines that oral
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argument would be helpful in resolving the issue raised in this petition, the State
would welcome the opportunity to appear before the Court.
STATEMENT OF THE CASE
Appellant Armaud Sears (“Appellant”) was charged by indictment with the
felony offense of aggravated robbery. (CR: 6). Upon Appellant's plea of “not
guilty,” a jury found him to be guilty as charged and assessed his punishment at
twenty-five years in prison and a $10,000 fine. (CR: 64, 74, 89). The trial court
sentenced Appellant in accordance with the jury’s verdict. (CR: 89). Appellant filed
a timely written notice of appeal. (CR: 96).
STATEMENT OF PROCEDURAL HISTORY
On January 31, 2017, in an unpublished opinion, the Ninth Court of Appeals
reversed Appellant’s conviction for aggravated robbery, modified the judgment to
render a conviction for robbery, reformed the judgment to delete the deadly weapon
finding, affirmed the finding of guilt as modified, and reversed and remanded the
cause as to punishment. See Sears v. State, No. 09-15-00161-CR, 2017 WL 444366,
at *23 (Tex. App.—Beaumont Jan. 31, 2017, no pet. h.) (mem. op., not designated
for publication). The court of appeals found the evidence insufficient to support the
aggravating element of the offense—that Appellant as the getaway driver was aware
that any firearm or other deadly weapon would be, was being, or had been used or
exhibited during the offense. Id. at *9–10. The State filed a motion for rehearing,
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which the court of appeals denied on February 21, 2017. The State now timely files
its petition for discretionary review. See Tex. R. App. P. 68.2(a).
GROUND FOR REVIEW
Does the record contain no evidence that Appellant was aware that any firearm
would be, was being, or had been used or exhibited during the robbery, as the Ninth
Court of Appeals held, when there is evidence that one of the intruders carried a
long, rifle-like gun and that Appellant transported this intruder to Brown’s house
directly before the robbery?
STATEMENT OF FACTS
The State generally agrees with the court of appeals’ recitation of the relevant
facts and circumstances surrounding the aggravated robbery. See Sears, 2017 WL
444366, at *1–7. The direct and circumstantial evidence relevant to the State’s
ground for review follows.
On March 8, 2013, Laura Brown was at her home with her boyfriend Kadrian
Cormier.1 Id. at *1. Brown and Cormier were sleeping in the bedroom when “Brown
was awakened by the sound of someone banging on the back door of her house and
screaming, ‘Beaumont Police, open the door.’” Id. Brown woke up Cormier and they

1

In its memorandum opinion, the court of appeals referred to the victim in this
case by an alias to protect the victim’s identity. See Sears v. State, No. 09-15-00161CR, 2017 WL 444366, at *1 n.2 (Tex. App.—Beaumont Jan. 31, 2017, no pet. h.)
(mem. op., not designated for publication). For ease of reference, and to avoid
confusion, we will use the same alias throughout this petition.
3

immediately got up and began walking down the hallway toward the back door. Id.
at *1–2. Before they reached the end of the hallway, three men broke into the home
through the back door. Id. at *1. Brown turned and attempted to run, but one of the
men grabbed her. Id. When Cormier saw the intruders, he immediately ran to the
bathroom in the bedroom and escaped through the bathroom window. Id. at *2.
Cormier then ran to the front of Brown’s house where he saw a red Toyota Tundra
pick-up truck in front of Brown’s house. Id. Cormier got into the truck, which was
being driven by Appellant. Id. at *2, *4, *5; (4RR: 53, 56–57). Cormier entered
Appellant’s truck sometime before 6:09 a.m. Sears, 2017 WL 444366, at *11. While
Cormier was inside Appellant’s truck, he heard Appellant speaking to a man on his
phone. Sears, 2017 WL 444366, at *2; (4RR: 39–40). Based on Appellant’s behavior
and the content of what the man was saying, Cormier became suspicious that
Appellant was involved with the people that had just broken into Brown’s house and
jumped out of the truck. Sears, 2017 WL 444366, at *2; (4RR: 39–40).
Brown testified that all three of the men that entered her home carried guns,
and she described two of the guns as handguns and the third gun as a “long gun.”
Sears, 2017 WL 444366, at *1. One of the investigating officers testified that Brown
gave a sworn statement shortly after the robbery. Id. at *4. In her statement, Brown
identified the long gun as “a rifle.” Id. She described the gun as long, “big[,] and
black.” (3RR: 132). The record reflects that the officer who took Brown’s statement
4

indicated that Brown seemed unfamiliar with weapons, and though she referred to
the long gun as a rifle, it could have been a rifle or a shotgun. (4RR: 44). Regardless,
at trial, it was undisputed that Brown’s description of the long gun meant one of the
intruders carried either a rifle or a shotgun. (4RR: 97–98).
The three intruders threatened Brown and her two children and held them at
gunpoint throughout the robbery. (3RR: 104–105, 108). Brown told officers that one
of the suspects held her face into the mattress of her bed and “kept yelling at her just
shut the F up or I will kill you.” (3RR: 105). After the intruders left, Brown called
911. Sears, 2017 WL 444366, at *2.
One eyewitness driving down a nearby road, observed a red truck backing up
towards him on the roadway. Id. at *4; (4RR: 11–12). He watched as three men
crawled out of the ditch that runs behind Brown’s neighborhood and then jumped
into the red truck. Sears, 2017 WL 444366, at *3–4; (4RR: 11–12). He found this
behavior suspicious, so he called 911 around 6:01 a.m. and reported what he had
observed. Sears, 2017 WL 444366, at *4, *12; (4RR: 13). The evidence established
that the red truck observed by the eyewitness was the same truck Appellant admitted
to driving in front of Brown’s house the morning of the aggravated robbery. (4RR:
57). The eyewitness testified he was unable to see the men’s faces or if they carried
anything in their hands. Sears, 2017 WL 444366, at *4. In the 911 recording, the
eyewitness indicated that he could not see their hands because of the truck. (5RR:
5

Ex. 46- DVD containing 911 Recordings). In describing what he witnessed after the
robbery, the eyewitness testified that a long gun— like a shotgun or rifle as described
by Brown— is a bulky item and unlike a handgun, could be seen by others in close
proximity to the carrier of the weapon. (4RR: 15–16). The eyewitness testified that
the men were wearing dark hoodies, which they had pulled over their heads. (5RR:
Ex. 46- DVD containing 911 Recordings).
One of the investigating officers described the aggravated robbery in such a
way that it was clear the robbery had been well-planned and that that the intruders,
including the getaway driver knew the plan. (3RR: 128–29, 133, 136). Crystal Foxall
testified that in February of 2013, Appellant asked her to rent a truck for him, and
she rented the red Toyota Tundra truck on his behalf. (4RR: 18, 19, 21). The
evidence also shows that Appellant is a known drug dealer who specializes in
targeting other dealers. (4RR: 74–75). Brown’s boyfriend, Cormier, is also a known
drug dealer. (4RR: 73).
SUMMARY OF THE ARGUMENT
We disagree with the court of appeals’ conclusion that the record contains no
evidence from which the jury could have inferred that Appellant was aware that a
firearm or other deadly weapon would be, was being, or had been used or exhibited
during the offense. Appellant transported three men to Brown’s house to commit
robbery. Two of the men carried handguns; however, one man carried a long, rifle6

like gun. The court of appeals necessarily rejected the argument that the jury could
draw a reasonable inference from these facts that Appellant saw the long, rifle-like
gun when he transported the intruders to Brown’s house. The court of appeals found
that to support the conviction, the jury would have been required to speculate as to
whether Appellant saw the deadly weapons carried by the intruders. However, the
court’s conclusion fails to account for the difference between speculation and
reasonable inferences based on the facts.
The evidence at trial places Appellant in front of Brown’s house as the
intruders broke into the house. Minutes later, Appellant returned to the area and
picked up the intruders after the aggravated robbery. From this evidence, the jury
could reasonably infer that Appellant transported the intruders to and from Brown’s
house that morning. The evidence also shows that one of the three intruders who
participated in the robbery carried a firearm described as a long, rifle-like gun. The
jury heard testimony that the type of gun Brown described is a bulky item not easily
concealed. It is certainly a reasonable inference that Appellant would have observed
that one of the intruders he transported to Brown’s house was carrying a long, riflelike gun.
The jury implicitly found beyond a reasonable doubt that Appellant
participated in the aggravated robbery with the knowledge that a deadly weapon
would be, was being, or had been used or exhibited during the robbery. The court of
7

appeals, in acting as the thirteenth juror, apparently disagreed with the jury’s
reasonable inferences and resolution of the facts instead of showing it proper
deference. In so doing, the court erroneously held there was insufficient evidence to
support Appellant’s conviction.
ARGUMENT
A.

In conducting its legal sufficiency review, the court of appeals departed
from the accepted and usual course of Jackson v. Virginia analysis by
failing to consider the combined and cumulative force of all admitted
evidence—including all reasonable inferences therefrom— in the light
most favorable to the conviction.
The court of appeals correctly recited the standard of review for appellate

courts in reviewing the sufficiency of the evidence, explaining that the appellate
court is to view the evidence in the light most favorable to the verdict and determine
whether any rational fact-finder could have found the essential elements of the
offense beyond a reasonable doubt. Sears, 2017 WL 444366, at *8 (citing Temple v.
State, 390 S.W.3d 341, 360 (Tex. Crim. App. 2013)). However, the court failed to
take into account that sometimes, rational people disagree, and the court’s role is to
uphold the conviction unless the verdict was “so outrageous that no rational trier of
fact could agree.” See Merritt v. State, 368 S.W.3d 516, 527 (Tex. Crim. App. 2012)
(quoting Wirth v. State, 361 S.W.3d 694, 698 & n.10 (Tex. Crim. App. 2012)). A
sufficiency of the evidence review is designed to impinge upon a jury’s discretion
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only when necessary “to guarantee the fundamental protection of due process of
law.” Jackson v. Virginia, 443 U.S. 307, 319 (1979).
The jury, as the fact-finder, has the responsibility to resolve conflicts in
testimony, weigh the evidence, and draw reasonable inferences from basic facts.
Murray v. State, 457 S.W.3d 446, 448 (Tex. Crim. App. 2015). A reviewing court
may not re-evaluate the weight and credibility of the evidence and substitute its
judgment for that of the fact-finder—i.e., the reviewing court must avoid acting as
the thirteenth juror. See Montgomery v. State, 369 S.W.3d 188, 192 (Tex. Crim. App.
2012); Brooks v. State, 323 S.W.3d 893, 911–12 (Tex. Crim. App. 2010). The
appellate court’s role is to determine whether the necessary inferences are reasonable
based upon the cumulative force of the evidence when viewed in the light most
favorable to the verdict. Murray, 457 S.W.3d at 448 (quoting Clayton v. State, 235
S.W.3d 772, 778 (Tex. Crim. App. 2007)). And, when the record supports
conflicting inferences, the appellate court is required to presume the fact-finder
resolved the conflicts in favor of the verdict and defer to that determination. Id. at
448–49.
B.

Specifically, the court of appeals failed to consider the circumstantial
evidence that one of the intruders exhibited his weapon in front of
Appellant right before the robbery.

9

Party liability for the use or exhibition of a deadly weapon as an aggravating
element of the offense of robbery requires “‘direct or circumstantial evidence that
appellant not only participated in the robbery before, while, or after a [deadly
weapon] was displayed, but did so while being aware that the [deadly weapon]
would be, was being, or had been, used or exhibited during the offense.’” Wyatt v.
State, 367 S.W.3d 337, 341 (Tex. App.—Houston [14th Dist.] 2012, pet. dism’d)
(quoting Anderson v. State, No. 14-00-00810-CR, 2001 WL 1426676, at *1 (Tex.
App.—Houston [14th Dist.] Nov. 15, 2001, pet. ref’d) (not designated for
publication)); see also Sears, 2017 WL 444366, at *9. “Direct evidence and
circumstantial evidence are equally probative, and circumstantial evidence alone
may be sufficient to uphold a conviction so long as the cumulative force of all the
incriminating circumstances is sufficient to support the conviction.” Ramsey v. State,
473 S.W.3d 805, 809 (Tex. Crim. App. 2015).
The court of appeals appears to have disregarded the circumstantial evidence
in this case in not acknowledging two key pieces of evidence from which the
necessary inferences flow. First, the evidence in the record supports a reasonable
inference that Appellant transported the intruders to Brown’s house directly before
the robbery. The evidence at trial shows that as the intruders broke into Brown’s
house, Cormier immediately escaped from the house through a window. He ran to
the front yard where he found Appellant in a red Toyota Tundra pick-up truck in
10

front of the house on the road. From this evidence, the jury could have reasonably
inferred that Appellant had driven the intruders to Brown’s house and dropped them
off to commit the robbery and was waiting for their return when Cormier entered
Appellant’s truck.
Second, the evidence in the record supports a reasonable inference that at least
one of the intruders exhibited his weapon to Appellant before the robbery. The direct
evidence in the case shows that the intruders were each carrying guns when they
broke into Brown’s house. Brown informed officers that one of the intruders
exhibited a long gun, which at one point she called a rifle. The jury heard testimony
from an uninterested eyewitness that the type of gun Brown described to officers
was a bulky item that would be difficult to conceal. That same witness testified that
the men were all wearing dark hoodies. There is no testimony or evidence that
anyone wore a large overcoat capable of concealing the large weapon. In defense
counsel’s closing argument, he drew the jury’s attention to the fact that the
eyewitness testified that he was unable to see whether the men that jumped into
Appellant’s truck after the robbery had guns. Defense counsel’s argument to the jury
shows the reasonableness of the inference the State is asking this Court to
acknowledge:
[The eyewitness] calls 911 and we know he wasn’t involved in this deal,
but he didn’t see them running with a long gun, one or more of them
didn’t have long guns. And if you are running it’s going to be easy to
tell if you have got a shotgun or a rifle. Those of you-all that aren’t
11

familiar with guns may not be familiar with guns, but you are going to
know that. Nobody says anything about any guns. Now, hand guns,
yeah, it’s possible to put them in their belt of something like that, but
not long guns. And they obviously didn’t put them over their shoulder
or he would have seen that.
(4RR: 98). Defense counsel contrasts the difference between concealing a handgun
and concealing a rifle or shotgun. Long guns are far more difficult to conceal and
require the carrier to take greater measures to avoid being noticed. Here, there is no
evidence that the intruder took any type of measure to conceal the long, rifle-like
gun. The evidence shows that he was wearing a hoodie and some type of pants. It is
undisputed that he could not have hidden the rifle in his pants. In fact, that is the very
argument made by the defense at trial.
In its memorandum opinion, the court of appeals cited to Wyatt v. State in
support for its conclusion that there is no evidence that Appellant knew or saw the
intruders’ guns before or after the robbery. See Sears, 2017 WL 444366, at *10.
However, Wyatt is distinguishable. See Wyatt, 367 S.W.3d at 338–43. In Wyatt, two
men participated in the offense, the person who committed the actual bank robbery
and the getaway driver. Id. at 338–40. The bank robber wore a vest, a long-sleeved
shirt, and carried a black trash bag. Id. at 338. As he approached the bank teller, he
“brandished a gun[.]” Id. In its opinion, the Fourteenth Court of Appeals did not
identify the type of gun used by the bank robber, however, from the facts in the
opinion and the cases it distinguishes, it appears there was affirmative evidence in
12

Wyatt that the gun was concealed and was only exhibited when the robber
approached the bank teller inside the bank. Id. at 338, 342–43. The court concluded
that there was a complete lack of evidence that the getaway driver knew that a
firearm would be, was being, or had been used by the person committing the robbery.
Id. at 341–42. The court found that the State presented no evidence that the person
committing the robbery exhibited or otherwise made the getaway driver aware of the
firearm at any time before or after the robbery. Id. at 341.
Here, there were at least four people involved in the robbery—Appellant and
the three intruders who entered Brown’s home. According to Brown, all three
intruders carried firearms—two had handguns and one man entered her home with
a long, rifle-like gun. It is conceivable that the two intruders carrying handguns could
potentially hide their guns in a waistband; however, as argued by defense counsel at
trial, the third intruder would have had a much more difficult and unreasonable task
of trying to hide a long, rifle-like gun in his waistband or otherwise concealing it. In
fact, there is no affirmative evidence in the record that the intruder attempted to
conceal the long gun. There is no evidence that he wore a long overcoat, carried an
extra-large bag, or any other evidence to support that he was capable of concealing
this large weapon from the view of others around him. Even to consider the various
extreme methods he could have employed to hide this large weapon from his coconspirators requires the type of speculation and hypothesizing this Court has
13

rejected. There is not a single fact in the record to allow this Court to reach the
conclusion that the large weapon was not visible to those riding in a truck with the
carrier, including Appellant. Unlike Wyatt, here, the State introduced evidence that
allowed the jury to reasonably conclude that Appellant was aware that at least one
of the intruders had a firearm, a large deadly weapon, described as a long, rifle-like
gun.
In support of its conclusion in Wyatt, the Fourteenth Court of Appeals cited to
Kanneh v. State, No. 14-00-00031-CR, 2001 WL 931629, at *2 (Tex. App.—
Houston [14th Dist.] Aug. 16, 2001, pet. ref’d) (not designated for publication). See
Wyatt, 367 S.W.3d at 341, 343. Kanneh is also distinguishable from this case. In
Kanneh, the appellant was convicted of aggravated robbery as a party because he
was present during a robbery in which his companion used a knife. Kanneh, 2001
WL 931629 at *1–2. The court held that “[a]lthough it would intuitively seem likely
that appellant would have known of or seen his companion’s knife before, during,
or after such an encounter, without at least circumstantial evidence to support it, such
a conclusion cannot properly be based on speculation or assumption.” Id. at *3. In
Kanneh, there was affirmative evidence that the appellant’s companion actively
sought to conceal the deadly weapon— a knife— from the appellant. Id. at *2. The
court concluded that the evidence was insufficient to support the conviction. Id. at
*2–3. In its analysis, the court explained,
14

In the absence of evidence suggesting any actual awareness by
appellant of the knife, we believe that evidence would at least be
necessary to support an inference that in the manner the knife was
handled before, during, or after the robbery, it would have been visible
to someone in the area where appellant was positioned at those times or
some mention was made of it by someone in appellant’s presence.
Id. at *2. Unlike the small knife in Kanneh, the weapon in this case is a long, riflelike gun. Additionally, there is no affirmative evidence to show that the intruder tried
to conceal the long, rifle-like gun he carried while being transported to Brown’s
home by Appellant.
The Court of Criminal Appeals has explained the difference between
conclusions based on speculation and conclusions based on reasonable inferences:
“Speculation is the mere theorizing or guessing about the possible meaning of the
facts and evidence presented. On the other hand, ‘an inference is a conclusion
reached by considering other facts and deducing a logical consequence from them.”’
Gross v. State, 380 S.W.3d 181, 188 (Tex. Crim. App. 2012). Here, the jury’s
implicit conclusion is not based on speculation as stated by the court of appeals, but
is properly based on reasonable inferences logically deduced from the evidence. The
following syllogism reflects this point:
Major Premise:

A long, rifle-like gun is a large, bulky weapon difficult to
conceal on one’s person from someone in close proximity
to the carrier.

Major Premise:

An ordinary hoodie and pants are not capable of
concealing a long, rifle-like gun.
15

Major Premise:

Passengers in a pick-up truck are in close proximity to one
another.

Minor Premise:

One of the intruders, wearing a hoodie and pants, carried
a long, rifle-like gun while riding with Appellant in a pickup truck to Brown’s house.

Conclusion:

Appellant observed the long, rifle-like gun when he
transported the intruder to Brown’s house before the
robbery.

Under these circumstances, the jury was entitled to use its common sense in
deducing that certain items by their very size and nature would be visible to people
within a close proximity. What if, instead of a rifle, the intruder had been carrying a
bazooka? Would the State be required to prove it was not concealed? Or, would the
jury be allowed to employ its common sense and powers of deduction to determine
whether the weapon was visible under the circumstances presented in the case? The
court of appeals’ decision in this case essentially prohibits the jury from making
reasonable inferences from the evidence.
Here, the jury could have reasonably inferred from the evidence that before
the robbery, the intruder would have necessarily exhibited the long, rifle-like gun to
Appellant because he would have handled the gun in such a way that it would have
been visible to Appellant at various times, including: (1) upon the intruder’s entry
into the truck with the long, rifle-like gun; (2) during the intruder’s ride to the house
inside a truck carrying four grown men and a long, rifle-like gun; (3) upon the
16

intruder’s exit from the truck with the long, rifle-like gun, or (4) as the intruders
approached Brown’s residence with the long, rifle-like gun while Appellant sat in
the truck in front of the house waiting for their return. This Court should find that
the jury’s inferences were reasonable and based on the cumulative force of the
evidence when viewed in the light most favorable to the verdict. See Murray, 457
S.W.3d at 448.
CONCLUSION
In conclusion, the court of appeals disregarded the reasonable inferences that
the jury could deduce from the evidence presented, and, in so doing, the court
erroneously concluded the evidence was insufficient to support Appellant’s
conviction for aggravated robbery. When viewed in the light most favorable to the
jury’s verdict, the evidence showed: (1) Appellant transported the intruders to
Brown’s house; (2) one of the intruders carried a long, rifle-like gun to the house;
and (3) the intruder exhibited the long, rifle-like gun to Appellant before entering
the house as he could not reasonably have concealed such a large weapon on his
person under the facts presented to the jury. Accordingly, the evidence was legally
sufficient to support the jury’s implicit finding that Appellant was aware that a
firearm or other deadly weapon would be, was being, or had been used or exhibited
during the robbery.

17

PRAYER FOR RELIEF
The State of Texas respectfully asks that the Court of Criminal Appeals grant
this Petition for Discretionary Review, and after conducting its review, reverse the
decision of the court of appeals, and reinstate Appellant’s conviction for aggravated
robbery and the sentence assessed by the jury.
RESPECTFULLY SUBMITTED,
BOB WORTHAM
CRIMINAL DISTRICT ATTORNEY
JEFFERSON COUNTY, TEXAS
WAYLN G. THOMPSON, ASSISTANT
CRIMINAL DISTRICT ATTORNEY
JEFFERSON COUNTY, TEXAS
Texas Bar No. 19959725
(thompson@co.jefferson.tx.us)
/s/ Angela M. Kneeland
ANGELA M. KNEELAND, ASSISTANT
CRIMINAL DISTRICT ATTORNEY
JEFFERSON COUNTY, TEXAS
Texas Bar No. 24041263
(akneeland@co.jefferson.tx.us)
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