Pending Issues at the Supreme Court and Court of Criminal Appeals

Knowing the issues the high courts will decide in the near future gives prosecutors and defense attorneys a head start in the trial and appellate courts, enabling them to raise similar issues.  This knowledge also helps trial judges avoid potential error.

I. SUPREME COURT

KANSAS V. GLEASON, No. 14-452;

“Whether the Eighth Amendment requires that a capital-sentencing jury be affirmatively instructed that mitigating circumstances “need not be proven beyond a reasonable doubt,” as the Kansas Supreme Court held in this case, or instead whether the Eighth Amendment is satisfied by instructions that, in context, make clear that each juror must individually assess and weigh any mitigating circumstances.”

The Kansas Supreme Court reversed Gleason’s death sentence because the jury charge failed to instruct the jury that a defendant does not bear a burden to prove mitigating circumstances. The court reasoned that because the jury was told that the State was required to prove aggravating circumstances beyond a reasonable doubt, it might believe that Gleason carried a corresponding burden for mitigating circumstances.  

The State contends that several states (including Texas) have rejected this claim, the U.S. Supreme Court has never held that the Eighth Amendment requires such an instruction, and the Supreme Court should resolve the split of authority created by the Kansas Supreme Court’s opinion.  

KANSAS v. CARR, No. 14-450

1. “Whether the Eighth Amendment requires that a capital-sentencing jury be affirmatively instructed that mitigating circumstances “need not be proven beyond a reasonable doubt,” as the Kansas Supreme Court held in this case, or instead whether the Eighth Amendment is satisfied by instructions that, in context, make clear that each juror must individually assess and weigh any mitigating circumstances.”
2. “Whether the trial court’s decision not to sever the sentencing phase of the co-defendant brothers’ trial here--a decision that comports with the traditional approach preferring joinder in circumstances like this--violated an Eighth Amendment right to an “individualized sentencing” determination and was not harmless in any event?

During a one week period, brothers Jonathan and Reginald Carr committed kidnapping, assault, robbery, rape, felony murder, and four capital murders.  They were tried in a joint trial for all the offenses.  Although Jonathan attempted to show that Reginald was a bad influence and that Reginald had admitted being the shooter, both were sentenced to death.

The Kansas Supreme Court reversed the death sentences in light of its opinion in Kansas v. Gleason, see above.  It also reversed due to the trial court’s failure to sever Reginald’s sentencing hearing from Jonathan’s. The Court believed that a jury cannot dispense individualized mercy to co-defendants in a joint punishment hearing. 

The State argues that joint trials are preferred because they are efficient and promote consistent verdicts.  But this holding creates an across-the-board prohibition against joint sentencing hearings in capital murder cases.  The State argues that individualized sentencing can be ensured by proper jury instructions.  But even if the 8th amendment was violated by the failure to sever, the State argues that Reginald was not harmed due to the egregiousness of the crimes.  It points out that even though Jonathan was less culpable, he was also sentenced to death.  

MONTGOMERY v. LOUISIANA, No. 14-280 

“Whether Miller v. Alabama adopts a new substantive rule that applies retroactively on collateral review to people condemned as juveniles to die in prison.”

Montgomery committed a murder 11 days after his 17th birthday and was sentenced to life without parole.  The Louisiana Supreme Court held that Miller v. Alabama is not retroactive on collateral review. 

Montgomery contends Miller is retroactive because it created a new substantive rule that was not dictated by precedent at the time his conviction became final.  

FOSTER v. HUMPHREY, No. 14-8349 

“Whether the Georgia courts erred in failing to recognize race discrimination under Batson v. Kentucky in the extraordinary circumstances of this death penalty case.”

[bookmark: _GoBack]The State stuck all four black prospective jurors from the jury panel in a death penalty case with a black defendant.  On direct appeal the trial court’s denial of Foster’s Batson claim. On habeas corpus, Foster obtained the prosecutors notes from voir dire, which strongly suggested that the State’s reasons for the strikes were not race-neutral. (e.g., a “B” beside the black juror’s names). The habeas court denied relief, holding that the prosecutor provided race neutral reasons for the strikes.

Foster contends the facially race-neutral reasons for the strikes are belied by the prosecutor’s notes, and the Georgia court failed to consider all the relevant circumstances.
	
II. COURT OF CRIMINAL APPEALS

A. Admissibility of Evidence

HENLEY, GREGORY SHAWN, PD-0257-15, 06/17/15

“Is a person justified in using force against another to prevent an absent
third party from possibly using unlawful force in the future?”

When Henley’s ex-wife arrived to pick up their sons for visitation, Henley demanded that she speak to him about allegations of physical and sexual abuse made by their sons against her fiancé and his ex-stepson that had occurred at her house. She refused. After the children got into her car, Henley pulled her out of the car and beat her.  The trial court did not allow Henley to cross-examine his ex-wife about the abuse allegations to show why he thought it immediately necessary to assault her in order to protect his sons, i.e., defense of a third person.  Although the jury knew that her visitations had to be supervised at her parents’ house, they were not aware of the abuse allegations.  

The court of appeals reversed.  It held that the evidence was admissible and probative of his defense, and its exclusion prevented him from presenting his defense and denied his right to confrontation. It held that if believed, the evidence would have rebutted the State’s argument that Henley acted out of anger and instead shown that his fear for his sons’ safety was rational.  The court held that the remoteness of the acts against the children was immaterial, as it was his ex-wife’s leaving with them that was the immediate danger. 

The State argues that Henley was not entitled to defense of a third person as a matter of law because the facts fall outside the plain meaning of the statute.  First, there was no evidence that the person he assaulted was about to harm, or had ever harmed, their sons.  In fact, the proffered evidence would have shown that Henley was only worried about people who were not present.  Second, any perceived threat posed by absent people in the future was, by definition, not “immediate.”  Third, attempting to leave with the children, without more, is not “unlawful force.”  Because the proffered testimony was not relevant to a valid defense, it was properly excluded as irrelevant under Rule 403.

JOHNSON, JOE DALE, PD-1496-14, 04/22/2015 

1. "The Court of Appeals sitting en banc erred in overturning its majority opinion holding that Confrontation and Due Process were offended when the trial court barred cross examination of the State's complaining witness of the eve of trial given: 1) the State's only evidence was this witness' outcry and Appellant's sole defense at trial depended entirely upon the barred cross examination and 2) the State created a false impression of the complaining witness which Appellant was entitled to correct through cross examination."
 2. "The justices of the Second Court of Appeals disagree as to the application of Confrontation and cross examination of a complaining witness who had molested his younger sister for a number of years before and after the outcry against Appellant."
 
Johnson sexually abused the victim in 2007. At trial, he sought to cross-examine the victim about the victim's sexual abuse of his sister and his 2008 juvenile adjudication for that abuse, which included court-ordered counseling. 

The court of appeals held that the trial court did not abuse its discretion by ruling that evidence inadmissible. First, it held that the juvenile adjudication was not admissible to rebut a false impression about the reasons the victim was in counseling in 2007, i.e., for depression, and problems with school, shoplifting, pornography, and family. The court of appeals held that no false impression was created because the 2008 court-ordered counseling was separate from the 2007, non-court ordered counseling. Second, it held that evidence of the victim's sexual abuse of his sister was not admissible to show his state of mind at the time of his outcry and his testimony because other evidence effectively demonstrated the victim's mental health. Third, the evidence was not admissible to challenge the victim's testimony that he felt relieved after his outcry. The court found that the victim’s "guilt" about abusing his sister and his relief in revealing Johnson's abuse were tenuous. Fourth, the evidence was not admissible to show the victim falsely accused Johnson to deflect blame for abusing his sister.  The court reasoned that the jury had a "glut" of evidence from which to infer that victim fabricated his accusation. Fifth, the court held that Johnson did not need the evidence to show that the victim was not naive about sexual matters and knew the implications of a sexual-abuse accusation. The court of appeals pointed out that the jury knew about the victim’s interest in pornography, and he testified he knew that an accusation of sexual-abuse could get someone in trouble. The dissent asserted that Johnson was improperly denied the right to correct the State's misleading characterization of the victim and that the denial of the ability to present his sole defense was harmful error.

Johnson contends that the exclusion of evidence that the victim sexually abused his sister, which occurred before and after Johnson abused him, cut off his sole defense and would have demonstrated the motive, means, and opportunity the victim had to fabricate the allegations here. With a single accusation, Johnson maintains, the victim could transform his life by portraying himself as a victim rather than a predator. Johnson also claims that the majority’s decision is based, in part, on a factual inaccuracy; the victim testified that the 2007 counseling was intended to address his sexual abuse of his sister, in addition to the other issues noted by the majority.

DABNEY, RONNIE LEON, PD-1514-14, 03/04/2015
 
1. "Did the Memorandum Opinion incorrectly add a notice requirement for rebuttal evidence that the State used to rebut Appellant's defensive theory after Appellant's counsel opened the door to such evidence in voir dire and in opening statement?" 
2. "Did the Memorandum Opinion ignore the Court of Criminal Appeals' directive that a trial judge is afforded almost absolute deference in determining whether a prosecutor acted willfully and thereby improperly substitute its judgment for the trial judge's in finding the prosecutor was engaging in gamesmanship instead of legitimately rebutting a defensive theory?" 
3. "Did the Memorandum Opinion, in its harm analysis, improperly ignore the overwhelming evidence of Appellant's guilt, including the fact that he absconded during trial and was absent for closing arguments at guilt/innocence?" 

During voir dire and opening argument at Dabney's trial for manufacturing methamphetamine, Dabney advanced the defensive theory that his guests had set up the "meth lab" on his property while he was away. The State asked the trial court to rule that Dabney's prior offense for manufacturing methamphetamine on his property was admissible during its case-in-chief. Dabney objected, arguing that the State failed to provide pretrial notice of its intent as required by Rule of Evidence 404(b). The State maintained that no notice was required because it was rebuttal evidence. The trial court ruled in the State's favor. 

The court of appeals recognized that, while Rule 404(b) generally does not require notice when the extraneous offense is admitted for rebuttal, that exception applies only when the State cannot anticipate genuine rebuttal evidence before trial. Here, because the State knew that Dabney told police he had no knowledge of the lab, the State acted in bad faith by willfully violating the discovery order. 

The State argues that the court of appeals improperly created a Rule 404(b) notice requirement for rebuttal evidence. Such a rule, the State contends, leads to an absurd result because the State would be required to divine any possible defensive theory before trial. Additionally, the majority's determination that the State acted in bad faith is purely speculative. And by ruling in the State's favor, the trial court implicitly found no willful violation of the discovery order. Finally, any error was harmless due to overwhelming evidence of guilt and the fact that Dabney absconded and was absent for closing arguments. 

BLASDELL, BRANDON SCOTT PD-0162-14, 10/15/2014 

1. “Eyewitness misidentification is a hallmark of a wrongful conviction.” 
2. “Whether the court of appeals has decided an important question of federal law in a way that conflicts with the applicable decisions of the Court of Criminal Appeals or the Supreme Court of the United States.” 

The victim identified Blasdell from a photographic lineup as the person who robbed her at gunpoint. She was 100% certain that her identification was accurate, and she reaffirmed her certainty at trial. The victim also testified that she got a “good look” at the revolver and had been frightened and shaken up by the robbery. Blasdell sought to have a board-certified forensic psychologist testify about the “weapon focus effect” phenomena, which, he explained, lessens the accuracy of an identification because the weapon draws the victim’s attention away from the perpetrator's face. The trial court refused to admit the testimony. 

The court of appeals affirmed, holding that the testimony was not shown to be reliable under Tex. R. Evid. 702 because it lacked a basis in sound scientific methodology. While the psychologist generally described the theory, he did not describe the principles that apply to it. For example, he did not explain or discuss peer-reviewed articles cited in his resume or the content of the presentations he had attended. The trial court was therefore unable to evaluate whether he properly stated or applied the governing scientific principles. 

Noting that inaccurate eyewitness testimony has been proven to result in wrongful convictions, Blasdell argues that he was denied a fair trial because the testimony was vital to his defense. 

B. Appellate Procedure

HARKCOM, PATRICIA ELIZABETH, PD-0180-15, 05/20/15

“Did the Court of Appeals disregard the perfection of appeal rules set forth in Few v. State, 230 S.W.3d 184 (Tex. Crim. App. 2007) and Texas Rule of appellate Procedure 25.2(c)(2)?”

Harkcom filed a request for appointed appellate counsel within the deadline for perfecting appeal.  However, with the assistance of counsel, she filed an untimely notice of appeal without requesting an extension of time.  When the court of appeals questioned its jurisdiction, Harkcom argued that her request for appointed counsel constitutes timely notice of appeal.  

Acknowledging the Court of Criminal Appeals’ decision in Few v. State, 230 S.W. 3d 184 (Tex. Crim. App. 2007), which stated that the rules related to perfecting appeal should be liberally construed, the court of appeals nevertheless dismissed for want of jurisdiction.  The court reasoned that the request for counsel did not provide notice of Harkcom’s desire to appeal. Instead it showed she wanted counsel to assist her in deciding whether to file a motion for new trial or arrest of judgment, notice of appeal, or nothing at all. 

 Harkcom argues that Few requires a bona fide attempt to appeal and, as an indigent pro se inmate, her request for counsel qualifies as a bona fide attempt to appeal.  She also notes that the trial court understood her intent to appeal because the notation, “APPEAL” was on the order appointing counsel. 

WACHTENDORF, JOHN ALLEN, JR., PD-0280-15, 04/29/2015

 "This Court should revisit the existing precedent that the 3rd Court of Appeals misinterpreted, to clarify for the various courts of appeal, and to avoid a manifest unfairness in future State's appeals, that the strict timeline for the State's notice of appeal is predicated upon and requires that the State has adequate notice of the existence of a signed appealable order."

 The trial court granted Wachendorf's suppression motion in open court and later signed the order in chambers. The order was not filed with the clerk until 80 days later. The State filed a notice of appeal a few days later. Wachendorf moved to dismiss, claiming the State’s notice was untimely under Tex. R. App. P. 44.01(a)(5), (d), which provides that notice is due 20 days after the order was “entered by the court.” The State countered, arguing that it had no notice that the order was signed. The State pointed out that it was precluded from appealing the oral ruling; it had to wait until it there was a signed order. 

The court of appeals dismissed the appeal, relying, in part, on State ex rel. Sutton v. Bage, 822 S.W.2d 55 (Tex. Crim. App. 1992), to hold that the appellate timetable begins on the date the order is signed, regardless of when it is filed. The court of appeals did note, however, that the inequitable circumstances discussed by Judge McCormick’s dissent in Sutton had come to fruition. Judge McCormick opined that that a party may be unfairly denied the right to appeal when an order is signed without notice and filed after the time to appeal has expired. 

The State urges the Court of Criminal Appeals to reconsider its prior interpretation of Rule 44.01.

REYES, JUAN CARLOS EX PARTE, PD-1277-14, 11/19/2014 

1. "The court of appeals erred in ruling that trial court's failure to identify or rely on any theory of law to support Reyes' non-Padilla claims when the court of appeals authorized the trial court to only supplement its original findings of fact and conclusions of law relating to Reyes' Padilla claim." 
2. "The court of appeals' erred in ruling that an article 11.072 writ applicant is not entitled to a ruling by the trial court on his potentially dispositive actual innocence and ineffective assistance claims." 
3. "It was error for the court of appeals to give binding effect to the trial court's failure to supplement its non-Padilla findings of fact and conclusions of law when the court of appeals' restricted the trial court to issuing Padilla-related supplemental findings of fact and conclusions of law." 

Reyes sought habeas relief, claiming ineffective assistance of trial counsel, actual innocence, and "involuntary plea" based on the failure to be informed of possible deportation. The trial court granted relief under Padilla v. Kentucky, 559 U.S. 356 (2010). After an abatement and remand on the State's appeal, the trial court observed that the Supreme Court had since held that Padilla is not retroactive. Back before the court of appeals, Reyes abandoned his Padilla claim and argued that the trial court's findings and conclusions nevertheless support granting relief on his other claims or, alternatively, the case should be remanded for further consideration of those claims. 

The court of appeals concluded that the trial court's ruling relied entirely on Padilla and reinstated Reyes' conviction. 

Reyes contends that the court of appeals was required to remand because the trial court, having entered Padilla-based findings and conclusions, was then obligated to rule on all remaining potentially dispositive issues. Reyes also claims that the court of appeals contributed to the error when it remanded for further consideration of only the Padilla claim. 

C. Bail

DIXON, THOMAS MICHAEL, PD-0398-15, 06/03/2015

 "The Court of Appeals has departed from the accepted and usual course of judicial proceedings and has sanctioned such a departure by the trial court by approving bail in a capital case in an amount an order of magnitude larger than any previously approved in a capital murder case in this state, resulting in the instant bail being used as an instrument of oppression." 

Dixon, a plastic surgeon, was charged with capital murder for paying an acquaintance three bars of silver to kill a pathologist over a woman. Bail was set at $10 million. The acquaintance pled "no contest" to capital murder and received life without parole. Although he implicated Dixon in a statement to police, at trial he denied Dixon's involvement. Dixon remained in jail for two years until trial, which resulted in a mistrial. Afterwards, Dixon was denied a reduction in bail. 

The court of appeals affirmed. After holding that the ability to make bail is not controlling, it emphasized that the same judge presided over the trial and the bond hearing. That judge was permitted to make weight and credibility determinations of the bail hearing witnesses, and could have disregarded the acquaintance's trial testimony and the affidavits presented at the bond hearing that claimed as many as six members of the hung jury thought Dixon was innocent. The court of appeals also concluded that the record was "meager" with regard to Dixon's total resources, and that the amount of bail set in other cases is a poor indicator due to the fact-specific nature of the issue. 

Dixon argues that the nature and circumstances of the offense, combined with the sheer amount of bail, raises a presumption that it is being used as an instrument of oppression. Setting bond nearly seven times the next highest recorded amount is a highly relevant consideration, especially given the facts. First, Dixon has no prior criminal history and was charged with an offense involving a specific victim and motive rather than violent tendencies generally. Second, he presents no obvious flight risk; he has children in the area, surrendered his passport to the trial court, and volunteered for GPS monitoring. Third, conceding that ability to make bail is not determinative, his evidence of limited financial resources was relevant and probative. Finally, Dixon argues that permitting consideration of the trial evidence improperly allows a judge to set bond based on his opinion of the defendant's guilt.

D. Competency 

OWENS, CHARLES RAY, JR., PD-0967-14, 09/24/2014 

"Whether the appellate court erred in reversing the conviction in lieu of abating the appeal and ordering a retrospective competency trial."

 A jury found Owens competent to stand trial based on the testimony of an expert, who was not qualified to testify on the issue because he lacked the certification required by Article 46B.022 of the Code of Criminal Procedure. Following the competency determination, Owens was found guilty of murder. 

The court of appeals held that the trial court erred by allowing the expert to testify and reversed the murder conviction. 

The State contends the proper remedy for error that occurs during the competency hearing is to abate the appeal and order a retrospective competency hearing instead of reversing the conviction. It argues that this is the appropriate remedy in this case because a relatively short time has elapsed since the original hearing and trial, medical records are still available, and the original testifying expert is now qualified. 

E. Constitutionality of Statute

MOORE, AARON JACOB, PD-1634-14, 04/22/2015 

“Does the court of appeals’ construction of ‘the state’ in Section 54.02(j)(4)(A), Family Code require dismissal of a case with prejudice without consideration of the factors for oppressive delay in violation of the separation of powers doctrine?”

Moore sexually assaulted his 12-year-old cousin when he was sixteen. It was soon reported to police, but the case was not forwarded to the district attorney's office until almost two years later because of the investigator's caseload and a clerical error that showed Moore was a year younger. As a result, the case was filed after Moore turned eighteen. The juvenile court waived its jurisdiction and transferred the case pursuant to Tex. Fam. Code § 54.02(j), and Moore pleaded guilty to aggravated sexual assault of a child. 

On appeal, Moore challenged the requisite finding that, “for a reason beyond the control of the state it was not practicable to proceed in juvenile court before the 18th birthday of the person.” Tex. Fam. Code § 54.02(j)(4)(A).

The court of appeals reversed, holding that the investigator's caseload and any mistakes made by law enforcement are not reasons beyond the State's control. Therefore, the criminal district court never acquired jurisdiction. 

Relying on the factors adopted in Ex parte Young, 213 S.W.3d 327, 331-32 (Tex. Crim. App. 2006), the State argues that section (j)(4)(A), as construed, violates the separation of powers doctrine because it seriously disrupts a prosecutor's duties, it does not effectuate a superior constitutional interest, and it was not contractually submitted to by the prosecution. The court of appeals' decision results in dismissal with prejudice of an offense that has no limitations period, and it does so without any inquiry into whether the delay substantially prejudiced Moore's right to a fair trial or was a deliberate attempt to gain a tactical advantage over him.

PERAZA, OSMIN, PD-0100-15 & PD-0101-15, 03/25/2015 

"The First Court of Appeals erred by finding the DNA record fee is an unconstitutional tax that violates the separation of powers clause." 

Peraza was convicted of aggravated sexual assault. The court costs included a $250 "DNA Record Fee." Subsection (a)(1) of Tex. Code Crim. Proc. art.102.020, entitled "Costs related to DNA testing," authorizes assessment of $250 in costs for a person convicted of an offense listed in Tex. Gov't Code § 411.1471(a)(1), which includes aggravated sexual assault. Of the funds collected, 35% is deposited in the state treasury to the credit of the state highway fund, and 65% is deposited in the general revenue fund to the credit of the criminal justice planning account. Tex. Code Crim. Proc. art. 102.020(h). 

The court of appeals held that the fee was not necessary or incidental to the case, so it was not a valid court cost, citing Ex parte Carson, 159 S.W.2d 126 (Tex. Crim. App. 1942) (addressing the validity of a court cost for county law libraries). It noted that the statewide DNA database funded by the fee, is not limited to criminal uses, and the Criminal Justice Division of the Governor's Office, which administers the criminal justice planning account, is not required to direct funding "to the courts or to services necessarily or incidentally related to criminal trials." 

The State argues that this opinion conflicts with Salinas v. State, 426 S.W.3d 318 (Tex. App.– Houston [14th Dist], pet. granted), which questioned the viability of Carson and upheld the constitutionality of consolidated court costs. It points out that other States have upheld similar fees under separation of powers challenges. 

SCHLITTLER, DAVID, PD-1505-14, 02/25/2015 

1. "Did the Twelfth Court of Appeals err by holding that Section 38.111, Penal Code, as applied to Schlittler, does not violate the Due Process Clause of the Fourteenth Amendment to the United States Constitution?" 
2. "Did the Twelfth Court of Appeals err by holding that Section 38.111, Penal Code, as applied to Schlittler, does not violate the Equal Protection Clause of the Fourteenth Amendment to the United States Constitution?"

 Schlittler was convicted of sexually assaulting his former step-daughter, and his ex-wife later obtained an order permanently enjoining him from contacting his son (the victim's half-brother). After Schlittler contacted his son though a third-party, he was convicted under Penal Code Section 38.111, which prohibits a person convicted of aggravated sexual assault of a child from contacting a member of the victim's family while imprisoned. On appeal, Schlittler challenged the constitutionality of Section 38.111 on due process and equal protection grounds, arguing that the statute impinges on his fundamental interest in the care, custody, and management of his son. 

The court of appeals rejected his arguments. First, addressing due process, the court held that the statute, which is triggered by a criminal conviction, serves the compelling state interest of protecting victims and their families. It also noted that the statute is narrowly tailored because it permits a parent or legal guardian to allow contact. Next, considering equal protection, the court held that the State's need to protect victims and their families from those convicted of sex-based crimes justifies the limited class of persons that the statute encompasses. 

Schlittler argues that the statute is not narrow in scope; the provision allowing a parent to permit contact is not an exception and is, instead, an integral part of the offense. Further, the statute sweeps too broadly because his relationship with his son was not implicated by the sexual abuse of his step-daughter and he was never found to be an unfit parent. Therefore, there is no compelling interest that justifies precluding contact with his son. Finally, Schlittler argues that the State has no compelling interest in singling out sex offenders to justify infringing on his fundamental rights as a parent. 

FAUST, JOEY DARREL, PD-0893-14, 10/08/2014 
MARROQUIN, RAMON, PD-0894-14, 10/08/2014

1. "Did the Second Court of Appeals err in implicitly holding that citizens can use the First Amendment to the United States Constitution as a shield to disobey lawful orders of law enforcement and forcibly cross a police skirmish line set up at a Gay Pride Parade in Fort Worth, Texas, when those measures by law enforcement are taken to preserve the peace and the safety of the public?" 
2. "Notwithstanding that police action may infringe on a citizen's First Amendment rights, does a citizen have a right to disobey orders of a police officer, forcibly breach a skirmish line imposed, and interfere with the officer's duties?" 
3. "Did the Second Court of Appeals err in failing to conduct a proper 'as applied' First Amendment analysis when it concluded that the Fort Worth Police Department's action in constructing a skirmish line at a Gay Pride Parade violated the First Amendment to the United States Constitution?"
 4. "Did the Second Court of Appeals err in concluding that the skirmish line set up by the police department during the Fort Worth Gay Pride Parade was not a reasonable action as to 'time, place or manner' under the First Amendment to the United States Constitution?'"

 Faust. Marroquin, and other members of the Kingdom Baptist Church protested Fort Worth's Gay Pride Parade along with other church members. He was convicted of interference with public duties for disobeying a police officer's directive to remain behind a skirmish line that provided a safe time/distance between parade attendees and protestors. Faust and Marroquin appealed, claiming that the interference statute, Tex. Penal Code § 38.15(a), as applied, violates the First Amendment; they were arrested based on speculation about the content of their future speech.

The court of appeals sided with Faust and Marroquin. It noted that only Kingdom protestors were told not to cross the line, and it was based on their history of inciting violence at past pride parades. The court then held that the regulation was content-neutral because it was aimed at the secondary effect of preventing physical altercations. Thus, it observed that the skirmish line must have been narrowly tailored to serve a significant government interest. While the government's interest in safety is significant, the line was not narrowly tailored. All Kingdom protestors were restricted from exercising the right to free speech without consideration of whether they assaulted attendees in the past, were yelling profanity or threatening violence, or protesting at all. 

The State asserts that criminal liability under a content-neutral statute is not excused because Faust and Marroquin subjectively believed the establishment of the skirmish line infringed on their right to free speech. Their subjective belief constitutes a plea of ignorance of the law, which is not a criminal defense. The State complains that the lower court erred by failing to sever the statutory violation from the skirmish line. Next, the State argues that the overbreadth doctrine has not been recognized outside the First Amendment context and, here, Faust and Marroquin were not convicted for any speech-related conduct. Interference is not protected expressive conduct. Finally, the State claims that, because the restriction was content-neutral and based on physical conduct, the skirmish line was reasonable as to time, place, and manner.

SALINAS, ORLNDO, PD-0419-14, 09/17/2014

 "The Fourteenth Court of Appeals' decision regarding the constitutionality of the consolidated court cost on severability grounds (neither raised by the State nor briefed by either party) failed to properly address the merits of the argument."
ON COURT'S OWN MOTION: 
"Whether the Fourteenth Court of Appeals' decision that the 'appellant failed to satisfy his burden to show that the statute is invalid in all possible applications because he has not established what the funds designated in [Texas Local Government Code] section 133.102(e) actually do' is erroneous in light of clear precedent from this court in reviewing facial challenges to the constitutionality of a statute." 

Salinas raised a separation of powers challenge to the consolidated court cost statute, which calls for payment of lump sum court costs by defendants convicted of a felony. Those costs are remitted to the comptroller, who allocates the funds to 14 separate accounts, including crime victim compensation, abused children's counseling, and crime stoppers. 

The court of appeals rejected Salinas' claim that using collected court costs to pay for items that are not truly costs of court requires the judicial branch to perform the executive function of tax collection. The court held that Salinas failed to show what those 14 accounts actually funded, and it refused to speculate that they weren't actually costs of court based solely on their titles. The court also noted that Salinas acknowledged that two of the 14 accounts–judicial training and the fair defense account–are legitimate costs of court. It concluded that, even in the absence of a severability clause, invalidating the statute in its entirety is unnecessary because the purported flaw is not in collection of costs, but in their distribution to certain recipients. Because Salinas failed to establish that the statute always operates unconstitutionally, the court rejected his facial challenge. 

Salinas contends that, to be valid, a court cost must be necessary or incidental to the trial of a criminal case. He relies on Ex parte Carson, 159 S.W.2d 126 (Tex. Crim. App. 1942), which invalidated an assessment that supported law libraries because it was not a legitimate cost of court. He argues that compensating crime victims, funding university centers, providing law enforcement officers with emergency radios, and paying crime stoppers awards are not legitimate costs of a criminal trial. He also argues that the collection of costs for programs that are not related to the courts violates the separation of powers doctrine because these "costs" are actually a tax, the collection of which is an executive branch function.

JOHNSON, TERENCE, PD-0228-14, 04/09/2014,

"Does Penal Code section 42.11, entitled 'Destruction of Flag,' ban a substantial amount of protected speech, not only in an absolute sense, but also relative to the statute's plainly legitimate sweep?"

Johnson became angry with the owner of a store, yanked an American flag off the outside of the building, and threw it on the ground. He was charged with destruction of a flag pursuant to Texas Penal Code section 42.11. The trial court granted his motion to dismiss, finding that section 42.11 is unconstitutional both facially and as applied to Johnson. 

The court of appeals held that the statute was not unconstitutional as applied to Johnson because his actions were the product of anger at the store owner, not an intent to convey any particularized message. However, it concluded that section 42.11 "criminalizes a substantial amount of constitutionally protected conduct when judged in relation to its legitimate sweep[,]" and struck the statute for overbreadth. 

The State argues that the court of appeals cited the proper standard but failed to apply it properly. The policies militating against the overbreadth doctrine's application are greatest when the statute at issue is directed at conduct rather than pure speech. When viewed through the proper lens, section 42.11 criminalizes all conduct that threatens the physical integrity of the flag, but only a small portion of that activity is protected by the First Amendment—public mistreatment of a flag (owned by the actor) with the intent to convey a particularized message, not solely to offend. Additionally, the mere possibility of a "chilling effect" is insufficient to warrant the "strong medicine" of the overbreadth doctrine, and Johnson failed to demonstrate that one actually exists. Because an as-applied challenge will vindicate a defendant's First Amendment interests, application of the overbreadth doctrine was inappropriate. 

SMITH, FREDICHEE DOUGLAS, PDs-1790-13, 1791-13, 1792-13, 1793-13, 06/25/2014

 STATE'S GROUNDS: 
1. "The court of appeals erred in holding that the sufficiency of the evidence justifying the assessment of court costs should be based on the clerk's 'bill of costs' rather than on the statutory predicate for the assessment of such costs." 
2. "The court of appeals erred in failing to reform the judgment to adjudge the correct assessment of court costs as mandated by relevant statutes." APPELLANT'S GROUND: 
"Mr. Smith's conviction under Texas Penal Code Section 33.031(b) is void because the Court of Criminal Appeals held this statutory subsection facially unconstitutional." 

Smith was convicted of two counts of sexual assault of a child, one count of possession of child pornography, and one count of online solicitation of a minor under Penal Code Section 33.021(b). The trial court ordered Smith to pay a specified amount of court costs in each case. 

The court of appeals reformed the judgments to delete the costs because, even though the trial court could assess costs mandated by statute, the specific dollar amount was not supported by the record. Based on its decision Johnson v. State, 389 S.W.3d 513 (Tex. App.—Houston [14th Dist.] 2012), rev'd, 423 S.W.3d 385 (Tex. Crim. App. 2014), the court held that the bill of costs could not be used to support the amounts because it had not been seen by the trial judge when the costs were assessed. Further, the court observed that in Rogers v. State, 402 S.W.3d 410 (Tex. App.—Houston [14th Dist.] 2014), vacated and remanded, 426 S.W.3d 105 (Tex. Crim. App. 2014), it previously rejected the State's argument that various statutes constitute evidentiary support for costs. 

The State argues that the court of appeals erred to hold that the evidence supporting the costs was insufficient because they are statutorily mandated. 

Smith claims that his conviction for online solicitation of a minor should be set aside in light of Ex parte Lo, 424 S.W.3d 10 (Tex. Crim. App. 2014, reh'g denied), which held that Penal Code Section 33.021(b) is facially unconstitutional for overbreadth. 

F. Confessions

VASQUEZ, JOSE, PD-0078-15, 04/15/2015 

1. "The lower court's majority opinion erred in holding that the appellant preserved his two-step interrogation complaint for appellate review." 
2. "The lower court's majority opinion erred in holding that the appellant was subject to custodial interrogation prior to receiving and waiving his legal rights." 
3. "The lower court's majority opinion erred in holding that a two-step interrogation technique was deliberately employed by the police." 
4. "The lower court's majority opinion erred in holding that the appellant was harmed by the admission of his statement when there was overwhelming evidence of the appellant's guilt independent of his statement to the police." 

Vasquez was convicted of capital murder. On appeal, the court of appeals held that his videotaped confession should not have been admitted and reversed his conviction. The Court of Criminal Appeals remanded to the trial court for findings of fact in accordance with article 38.22, section 6. Specifically, the trial court was to determine: 1) whether Vasquez was Mirandized prior to his original interrogation, 2) if not, whether the police deliberately employed a two-step interrogation process, and 3) if they did, were any curative measures taken before the second confession. The trial court found that one officer Mirandized Vasquez before an unrecorded statement was made, a second officer Mirandized Vasquez before the recorded statement, and there was no evidence of deliberate use of a two-step technique.  The court also found that the purpose of the delay between the two interrogations was to develop a rapport with Vasquez, and that period of delay, the subsequent warnings, use of different officers, and minimal reference to the previous statement were all curative. 

The court of appeals reversed. It rejected the State's preservation argument that a "two-step" issue was not raised in either of Vasquez's motions or developed at the hearing. Although the second motion focused on article 38.22, the first pertained to voluntariness and Vasquez, in his closing argument at the hearing, said that his "next approach" was "contending this is a two-step interview." The court of appeals pointed out that the findings, which were directed at the two-step issue, did not state that the trial court was unaware of the argument at the time of the hearing. The court of appeals then rejected the relevant findings of fact as unsupported by the record. It held that the trial court's statement that there was no evidence of a deliberate two-step technique improperly placed a burden on Vasquez, and that the "curative measures" supported by the record were, as a matter of law, not curative. 

The State argues that the trial court's response to Vasquez's single mention of a two-step approach at the end of arguments does not show that it understood the objection to go beyond the scope of the written motions. On the merits, the State argues that the court of appeals failed to defer to the trial court's credibility determinations; not only does the record support all of the findings, the trial court could have rationally inferred that, if the purpose of delay was to build a rapport, then the officer did not deliberately use a two-step technique. Finally, Vasquez could not have been harmed by the admission of his statement because two witnesses testified that he had bragged about killing two people over "a bag of weed" shortly after the murder, others testified he had stolen marihuana from the victims that night, and he fled from the police who were investigating the murders. 

G. Double Jeopardy

STEVENSON, ERIC DWAYNE, PD-0122-15, 04/29/2015 

1. "The convictions on Count I, Count II, and Count III are for the same offense for double jeopardy purposes."
 2. "The trial court had no jurisdiction in this case because the prior jurisdictional judgment was on appeal and was, therefore, not a final judgment."
 3. "The trial court erred by denying Appellant's motion to quash the indictment." 
4. "The trial court erred by denying Appellant's motion for directed verdict." 
5. "The trial court erred by sustaining the State's relevance objection to Appellant's proffered evidence that the commitment order was on appeal." 

Stevenson was convicted of three counts of violating the requirements of a violent sexual predator civil commitment order. On appeal, he claimed that (1) the trial court lacked jurisdiction and erred to deny his motions to quash the indictment and for a directed verdict because his appeal of the commitment order was pending, (2) the convictions violated his right against double jeopardy, and (3) trial court erred to exclude evidence that the commitment order was not final. 

The court of appeals rejected Stevenson's claims related to the finality of the commitment order. It held that the order was effective upon entry and that notice of appeal does not suspend enforcement. Further, it held that double jeopardy principles were not violated because a violation of a civil commitment rule, whether by single or multiple acts, constitutes a separate violation. Finally, the court held that, if the trial court abused its discretion in excluding evidence of the lack of finality of the order, the error is harmless because it was enforceable upon entry. 

Regarding the finality of the order, Stevenson claims that the statute does not address whether an appeal stays its enforcement. He claims the order should be treated like a prior DWI that is not final for use as a jurisdictional enactment while on appeal. He also likens the order to probation conditions; though they are immediately effective, an appeal stays any further action in the trial court. As to double jeopardy, Stevenson observes that, because the offense related to civil commitment violations is relatively new, there is no case specifically addressing what constitutes a unit of prosecution. He argues there is nothing indicating that the Legislature intended multiple punishments for separate violations of the infinite number of rules that can be imposed at the discretion of a judge or case manager.

SPEIGHTS, BILLY WAYNE PD-0543-14 06/11/2014 

1. "Is the subsumption theory of Patterson v. State still valid in light of this Court's more recent case law?" 
2. "If Patterson is still valid, is indecency by exposure incident to and subsumed by indecency by contact when the defendant masturbates in front of the victim and causes the victim to touch the defendant's penis?" 

Speights exposed his penis to the victim, caused her to touch it, and used it to penetrate her anus.

 Relying on Patterson v. State, 152 S.W.3d 88 (Tex. Crim. App. 2004), the court of appeals held that, because there was no evidence of an exposure that was separate and apart from the incident where the victim touched Speights' penis or the incident where Speights penetrated the victim with his penis, the act of exposure was subsumed by the contact and penetration. Patterson held that the legislature did not intend stop-action prosecutions, i.e., it did not intend that a defendant be prosecuted for one offense and also for conduct that is factually a part of, incidental to, or subsumed by the other offense. 

The State argues that Patterson conflicts with more recent case law holding that the legislature demonstrated its intent to allow separate punishments for each prohibited act by making the prohibited conduct the focus of the offense. The State also argues that even if Patterson is still valid, the act of exposure that preceded the act of contact here was not subsumed by the contact because Speights was masturbating in front of the victim when the exposure took place. It contends that the exposure that took place when Speights touched his own penis was a separate act from the exposure that took place when the victim touched Speights' penis; one offense cannot be subsumed by another if it is a separate act.

H. Fourth Amendment 

1. Villarreal issues

COLE, STEVEN, PD-0077-15, 04/22/2015

1. "Did the Court of Appeals conduct an incorrect exigent circumstances analysis when it required proof of a 'now or never' level of urgency?"
2.  "Were exigent circumstances present to draw Appellant's blood without a warrant when the accident created a substantial period of delay before blood could be drawn, the officer knew that it typically took one to one and a half hours to obtain warrant, and he suspected the defendant was under the influence of illegal drugs as opposed to alcohol, which has a predictable rate of elimination?" 
3. "Does a warrantless blood draw conducted pursuant to Tex. Transp. Code § 724.012(b) violate the Fourth Amendment?" 
4. "If a warrantless blood draw conducted pursuant to Tex. Trans. Code § 724.012(b) violates the Fourth Amendment, must that evidence be suppressed when, at the time of the search, the statute was presumptively valid and it dispensed with the warrant requirement?"

Cole ran a red light in downtown Longview striking a car, causing it to burst into flames, and killing its driver. Due to the fire and degree of impact, there was a large debris field, traffic was blocked in all directions, and a large segment of the Longview police force was on hand to investigate the accident and direct traffic. Cole admitted to taking "a couple of hits of meth," and was observed by an officer to be "tweaking." He was subjected to an involuntary blood draw pursuant to Tex. Trans. Code § 724.012(b). The trial court denied the motion to suppress and determined that, unlike a "regular DWI," the circumstances here did not allow time for a warrant. 

The court of appeals held that the warrantless blood draw was not permissible under the mandatory blood draw statute, citing State v. Villarreal, __S.W.3d__ No. PD-0306-14 (Tex. Crim. App. 2014) (reh'g granted). It noted that warrantless searches have been upheld when exigent circumstances require police to act "now or never to preserve evidence, but the three hour and forty minutes it would have taken to get a warrant in this case did not rise to that level. It also held that it could not determine the degree of exigency without knowing the dissipation rate of methamphetamine, which the State failed to establish. 

The State makes similar arguments to those raised in Villarreal concerning the mandatory blood draw statute. With regard to exigent circumstances, it contends that the "now or never" test applies only to evidence capable of immediate destruction, not substances inside the body that are eliminated over time. Significant delay can undermine the probative value of a blood test. The State also contends that the reasonableness of an officer's determination that exigent circumstances are present is based on the officer's knowledge at the time, and police should not be expected to know the elimination rates of all street drugs. Finally, it argues that even if the officer violated the Fourth Amendment, exclusion of the evidence is not an appropriate remedy under the circumstances. The State points out that the Court of Criminal Appeals has held that the purpose of article 38.23 is to deter police misconduct, and that purpose is not furthered by suppressing evidence obtained through an officer's reliance on a presumptively valid statute and case law interpreting it. The State notes that the Court has previously exempted violations of certain types of laws from the statute's reach. 

SMITH, WILLIAM A/K/A BILL, PD-1615-14, 02/11/2015 

1. "Whether the implied consent and mandatory blood draw provisions of the Texas Transportation Code are a constitutionally valid alternative to the warrant requirement." 
2.  "Whether the defendant preserves his Fourth Amendment objection to blood evidence when he fails to object to testimony concerning the results of testing done on that blood and only later objects to admission of the blood sample itself."

 Following Smith's arrest for DWI, police obtained a blood sample under the repeat-offender provision of the mandatory blood-draw statute. See Tex. Trans. Code § 724.012(b)(3)(B). At trial, a DPS forensic scientist testified that Smith's BAC was over the legal limit. Within minutes, Smith objected under the Fourth Amendment because his blood was drawn without a warrant. The trial court stated that it would carry his objection and reserve its ruling on admissibility. After both sides rested, Smith moved for a direct verdict, arguing that the blood was illegally seized without a warrant and in violation of due process. 

The court of appeals rejected the State's argument that the draw was reasonable under the Fourth Amendment. It determined that the draw was not justified under consent or the automobile exception, search incident to arrest, or special needs exceptions. 

The State re-asserts the same arguments it presented in State v. Villarreal, No. PD-0306-14, (rehearing granted). Alternatively, the State argues that Smith failed to preserve his Fourth Amendment challenge by failing to timely object when the forensic scientist testified about his BAC. In addition, to preserve error when the evidence was conditionally admitted, Smith was required to reassert his untimely objection and get a ruling after the close of evidence. 

MCGRUDER, MICHAEL ANTHONY, PD-1263-14, 01/28/2015 

"Did the Court of Appeals err in finding the Appellant's facial constitutional challenge to Texas Transportation Code Section 724.012(b)(3)(B) failed and presumed the statute to be constitutionally valid[?]"

 Police conducted a warrantless draw of McGruder's blood under the mandatory blood-draw statute's repeat-offender provision. At trial, McGruder challenged the admission of certain blood-related evidence, claiming that the statute is unconstitutional because it permits a warrantless search. The trial court overruled his objection. 

The court of appeals construed McGruder’s claim as a facial challenge to the constitutionality of the statute. The majority held that the statute does not require a warrantless draw. It is the failure of police to obtain a warrant and the State's failure to prove an exception to the warrant requirement—not the statute—that violates the Fourth Amendment. The dissent determined that the statute is facially unconstitutional because of: (1) its silence as to warrants; (2) the indisputable practice of statutory warrantless draws; and (3) post-McNeely court of appeals cases that have bordered on finding facial unconstitutionality. Claiming that the repeat offender provision always operates unconstitutionally, 

McGruder adopts the argument of the dissent in urging the Court of Criminal Appeals to strike down the repeat-offender provision. 

DOUDS, KENNETH LEE, PD-0857-14, 09/17/2014 

1. "Did the Appellant preserve error when he did not address the necessity for the issuance of a search warrant at the motion to suppress hearing and only made a boilerplate claim of violation of constitutional rights in his written motion?" 
2. "Did the Court of Appeals err in finding insufficient exigent circumstances to justify a warrantless blood draw when the arresting officer was delayed in obtaining the blood draw by his investigation of the accident scene which involved an injury?" 
3. "Does the application of implied consent negate the necessity for a warrant or exigent circumstances in order to obtain a blood sample under Section 724.012(b) of the Transportation Code?" 

Douds rear-ended a friend's car. A passenger reported having chest pains and an injured arm, and the other driver indicated he would take her to get medical care. Douds was arrested for DWI about forty-five minutes after the accident. He refused to provide a breath sample at the police station, so he was taken to a medical center to have blood drawn. See Tex. Transp. Code § 724.012(b)(1)(c) (requiring police to get a blood specimen when an individual injured as a result of the offense was taken for medical treatment). The draw was conducted a little over an hour and fifteen minutes after Douds' arrest. The trial court denied the motion to suppress. 

The court of appeals affirmed. It rejected the State's argument that Douds failed to preserve his Fourth Amendment challenge. The court then held that the draw was not justified by exigent circumstances; there was no evidence it was done to aid another in need, and dissipation coupled with the inherent delay associated with investigating an accident does not constitute exigency per se. Here, there was no evidence that it was impractical to get a warrant or that any additional delay to get one would have threatened the destruction of evidence. The court held that the mandatory blood-draw statute does not dispense with the warrant requirement or established exceptions to the requirement.  The dissent concluded that the facts of Schmerberv. California, 384 U.S. 757 (1966), are indistinguishable; thus, exigent circumstances supported the draw. 

The State argues that Douds' suppression motion focused on the statute and contained only boilerplate language challenging the constitutionality of the search. Therefore, the State was not put on notice that it would need to prove exigency. Alternatively, pointing to the dissent, the State contends that exigency existed. Finally, the State contends that implied consent, according to the terms of the mandatory draw statute, negated the need for a warrant or exigent circumstances. 

REEDER, CLAYTON DEAN, PD-0601-14, 08/20/2014 

"Does Tex. Trans. Code § 724.012(b), the mandatory blood draw provision, establish advance voluntary and irrevocable consent making all warrantless draws thereunder permissible?"

After stopping Reeder for DWI, police obtained a blood sample under the mandatory blood draw statute based on his two prior DWI convictions. See Tex. Trans. Code § 724.012(b)(3)(B). 

The court of appeals reversed the trial court's denial of Holidy's motion to suppress because the Supreme Court remanded Aviles v. Texas, 134 S. Ct. 902 (2014), also a mandatory blood draw case, for reconsideration in light of Missouri v. McNeely, 133 S. Ct. 1552 (2013), and two sister courts held the statute unconstitutional. 

The State argues that the statute establishes, under narrowly tailored circumstances, irrevocable voluntary consent to provide a blood specimen. And considering Texas's non-law enforcement special interest in maintaining safe roads, testing under these narrowly tailored circumstances strikes an appropriate balance with individual privacy interests. The provision is also consistent with, and arguably is a codification of, the search incident to arrest exception, though more circumscribed because the scope of the search is tied to the arrestable offense. Finally, the Supreme Court's remand in Aviles is not a ruling on the merits of the legality of the statute following McNeely; therefore, it has no precedential value.

WEEMS, DANIEL JAMES, PD-0635-14, 08/20/2014 

1. "Are the 'recognized exceptions' to the 'warrant requirement' the exclusive way of determining whether a particular search or seizure is reasonable under the Fourth Amendment?" 
2. "Is a warrantless, nonconsensual search administered in compliance with Transportation Code section 724.012(b) reasonable under the Fourth Amendment?"
 3. "Did the court of appeals err in its interpretation of section 724.012(b) by suggesting that the statute does not dispense with a search warrant?"
 4. "Did the court of appeals err in its conclusion that there were no exigent circumstances?" 

After stopping Weems for DWI, police obtained a blood sample under the mandatory blood draw statute based on the fact that Weems was involved in an accident in which another person suffered bodily injury and was hospitalized. See Tex. Trans. Code § 724.012(b)(1). The trial court denied Weems' motion to suppress. 

The court of appeals reversed the ruling. Based on the Supreme Court's remand of Aviles v. Texas, 134 S. Ct. 902 (2014), for reconsideration in light of Missouri v. McNeely, 133 S. Ct. 1552 (2013), and decisions from sister courts, the court held that the mandatory draw statute creates a categorical per se rule proscribed by McNeely. It does not take into account the totality of circumstances in each case, but only considers certain facts. Thus, a warrant or well-established exception is required to draw blood. The court then rejected the State's argument that exigency justified the draw. 

The State argues that the court of appeals erred to suggest that McNeely controls the statutory issue. The State maintains that the statute should be evaluated under a reasonableness framework that involves balancing the competing government and individual privacy interests; a warrant or well-established exception is not the only means of establishing reasonableness. The State also faults the court for failing to explain why Supreme Court precedent upholding specific statutorily authorized searches as reasonable does not apply here. Finally, the State contends that the court erred to conclude that the statute does not dispense with the warrant requirement. 

HOLIDY, MARCUS BRUCE, PD-0622-14, 08/20/2014

 "Does Tex. Trans. Code § 724.012(b), the mandatory blood draw provision, establish advance voluntary and irrevocable consent making all warrantless draws thereunder permissible?"

After stopping and arresting Holidy for DWI, police obtained a blood sample under the mandatory blood draw statute based on his two prior DWI convictions. See Tex. Trans. Code § 724.012(b)(3)(B). 

The court of appeals reversed the trial court's denial of Holidy's motion to suppress because the Supreme Court remanded Aviles v. Texas, 134 S. Ct. 902 (2014), also a mandatory blood draw case, for reconsideration in light of Missouri v. McNeely, 133 S. Ct. 1552 (2013), and two sister courts held the statute unconstitutional.

The State argues that the statute establishes, under narrowly tailored circumstances, irrevocable voluntary consent to provide a blood specimen. And considering Texas's non-law enforcement special interest in maintaining safe roads, testing under these narrowly tailored circumstances strikes an appropriate balance with individual privacy interests. The provision is also consistent with, and arguably is a codification of, the search incident to arrest exception, though more circumscribed because the scope of the search is tied to the arrestable offense. Finally, the Supreme Court's remand in Aviles is not a ruling on the merits of the legality of the statute following McNeely; therefore, it has no precedential value.

2. Non-Villarreal issues

FURR, CHRIS, PD-0212-15, 06/10/15

“Whether the Court of Appeals erred in holding that, under its view of Florida v. J.L., 529 U.S. 266 (2000), an anonymous tip that an unidentified pedestrian is doing drugs near a homeless shelter, without more, is sufficient to justify a police officer's stop and frisk of a pedestrian the police find near that location?”

At around 2:00, p.m., police received an anonymous report that two white men wearing black clothes were using drugs near a homeless shelter that police knew to be a “high crime, high drug” area.  Two officers arrived at the location and saw two men fitting that description.  While one officer spoke with one of the suspects, Furr walked away in a “furtive” manner.  The other officer confronted Furr and asked if he had a weapon.  Furr did not initially respond and appeared to be evasive, nervous, sweating, and under the influence of drugs. A pat down revealed a crack pipe, syringes, and heroin.  

Although the court of appeals held that nervousness and sweating on a South Texas summer day would not justify a frisk, Furr’s being under the influence of drugs and failing to respond when asked if he had a weapon did.  The court also held that police were able to corroborate enough of the tip to render it reliable. 

Furr contends that the stop and frisk was not based on reasonable suspicion that he was involved in crime, armed, and dangerous.  He argues the tip was not shown to be reliable because it was vague, did not predict future behavior, and was only corroborated with respect to innocent details like location, skin color, and clothing description. He compares this case to Florida v. J.L., in which an anonymous tip that a black male had gun was held not sufficiently reliable to warrant a frisk.

LEMING, JAMES EDWARD, PD-0072-15, 04/22/2015

1."Must a movement into another lane of traffic be unsafe before it can be deemed a violation of Tex. Transp. Code § 545.060(a)?"
 2. "Should a tip be deemed reliable when a person calls police to report erratic driving, provides his first name, remains on the telephone with the dispatcher, and follows the suspect's car until an officer arrives and the officer is able to independently corroborate information the caller provided?"
3. "Did the court of appeals err by reversing the trial judge's ruling on a motion to suppress that Appellant committed a traffic violation when the same facts objectively demonstrated reasonable suspicion?" 

A Longview police officer was dispatched to a busy road to investigate a 911 report that a white Jeep was "swerving from side to side." The officer located the Jeep and motioned for the caller following the Jeep to "back off." The officer saw the Jeep weave within the lane, and its tires crossed the stripes. He believed the driver was "somehow impaired" or had "a medical issue." The officer stopped the Jeep and arrested Leming for driving while intoxicated. The trial court denied the motion to suppress. Tex. Transp. Code § 545.060(a) provides that an operator of a vehicle "(1) shall drive as nearly as practical entirely within a single lane; and (2) may not move from the lane unless that movement can be made safely." 

The court of appeals held that the car's movement did not constitute a traffic offense because it was not unsafe. Without a traffic violation, it held that the stop was justified only if the officer was acting in his community care-taking function, which he was not. The court discounted the information provided by the 911 caller because it was anonymous, and thus, not shown to be credible.

 The State contends that § 545.060(a) is violated if the defendant moves from his lane without a reason, or if he does so in an unsafe manner. Therefore, a safe, but needless movement from the lane is a violation. It also contends that the court of appeals erred by disregarding the 911 call in light of the Supreme Court's ruling in Navarette v. California, 134 S.Ct. 1683 (2014), that such calls can be sufficiently reliable to support a stop. In the alternative, it argues that Leming's driving provided objectively reasonable suspicion to believe that he was intoxicated, even if the officer did not subjectively suspect intoxication. 

FORD, JON THOMAS PD-1396-14, 02/04/2015 

1. "Whether a warrantless search of involuntarily conveyed historical cell tower data is an illegal search, is a novel question of law that has not been, but should be decided by the Court of Criminal Appeals." 
2. "The Court of Appeal's holding, that cell tower data information conveyed from a phone involuntarily, is public information under the third party record doctrine, is contrary to Richardson v. State, 865 S.W.2d 944 (Tex. Crim. App. 1993)." 

The trial court rejected Ford's Fourth Amendment challenge to the admission of his cell phone data obtained without a warrant. The data collected through cell towers showed that Ford was in the proximity of the tower near the victim's apartment at the time she was murdered. This information contradicted Ford's alibi. On appeal, Ford argued there is a reasonable expectation of privacy in technological tools that reveal a person’s location.

The court of appeals held that Ford voluntarily conveyed the tower site data to the third-party cell-phone carrier. The court noted that Smith v. Maryland, 422 U.S. 735 (1979), held that there is no legitimate expectation of privacy in information transmitted through a pen register, but in Richardson v. State, 865 S.W.2d 944 (Tex. Crim. App. 1993),  the Court of Criminal Appeals reached the opposite conclusion under the Texas Constitution. The dissent observed that Smith predated cell phones and should not be extended to include them because, they store a wealth of personal information. Disagreeing with the majority's view on voluntariness, the dissent observed that people face the choice of forgoing the use of an everyday, pervasive technology or relinquishing Fourth Amendment protections. 

Ford points to the qualitative and quantitative difference between ordinary information, like that conveyed by a pen register, and information associated with cell phones. He argues there is a reasonable expectation of privacy in passively transmitted location data, and Richardson demands stronger protection for information obtained from third-party-providers. Just like a tenant does not waive an expectation of privacy from government intrusion when allowing a landlord to fix an apartment's air conditioning, use of a third-party cell service does not relinquish privacy expectations in data retrieved involuntarily. 

RENDON, MICHAEL ERIC, PD-0013-15 & PD-0015-15, 02/04/2015

 "The Court of Appeals' finding that the area outside of Appellee's apartment constituted the curtilage of that apartment incorrectly decided an important question of State and Federal law that has not been but should be settled by the Court of Criminal Appeals." 

Rendon lived in an upstairs apartment at a four-plex. The two upstairs apartments shared a staircase in the middle that led to a balcony and front door on each side. Police took a drug dog to Rendon's front door, and he alerted to the presence of drugs. At a suppression hearing, the trial court ruled that because the area leading to the front door was part of the curtilage of Rendon's apartment, the dog sniff was a search under Florida v. Jardines, 133 S.Ct. 1409 (2013). 

The court of appeals upheld the trial courts suppression ruling, holding that the front door and area leading to it was not a common area of the four-plex but was part of the curtilage of Rendon's apartment. It based this determination on the following factors: Rendon's apartment was the only one upstairs on the left, he hung plants on the balcony railing in front of his apartment, and Rendon's downstairs neighbor had chairs in the area in front of his apartment. 

The State points out that, according to United States v. Dunn, 480 U.S. 294 (1987), an area is part of the curtilage if it "harbors the intimate activity associated with the sanctity of a man's home and the privacies of life." It contends that to qualify as curtilage, the resident must have the authority to exclude others from the area. Here, renters at the four-plex did not have this authority, notwithstanding their placement of plants and chairs in the area in front of their apartments. The State distinguishes such an area from the front porch of a free-standing home, which is under the exclusive control of the resident. 

JAGANATHAN, FRANCHESKA V., PD-1189-14 11/19/2014 

“Does driving in the left lane while not 'in the process of passing' after passing a ‘Left Lane for Passing Only’ sign provide reasonable suspicion of a traffic violation?”

 Jaganathan was stopped for failing to comply with a "Left Lane for Passing Only" sign. After smelling marijuana, the Trooper searched her vehicle and found over five pounds of it. The trial court denied her claim that the stop was unreasonable and she pled guilty. 

The court of appeals reversed despite finding that Jaganathan was not in the process of passing another vehicle when the stop was initiated. After reviewing Abney v. State, 394 S.W.3d 542 (Tex. Crim. App. 2013), it determined that the Trooper had no reasonable suspicion because he did not follow Jaganathan for a sufficient time and did not consider possible explanations for her failure to leave the passing lane. Finally, the court determined that Jaganathan's driving did not frustrate the purpose of the sign as stated in a Department of Transportation press release. 

The State argues that the court of appeals has misconstrued both Abney and reasonable suspicion generally. First, the issue in Abney was whether there were sufficient facts to determine that Abney passed the sign; because it is undisputed that Jaganathan passed the sign, its analysis is inapposite. Second, the possibility of an innocent explanation does not prevent reasonable suspicion. Third, consideration of underlying policies is irrelevant. If, as the court of appeals agrees, Jaganathan was not passing another vehicle when the Trooper saw her driving in the left lane, he had reasonable suspicion to detain her. 

 BRODNEX, IKE ANTYON, PD-1087-14, 11/05/2014 

"Does an officer have reasonable suspicion to detain a suspect based on observing the suspect walking with another person at 2 a.m. in an area known for narcotics activity and based upon the officer's unsubstantiated belief that the suspect is a 'known criminal?'"

 An officer spotted Brodnex and a woman leaving a hotel known for narcotics activity at 2:00 a.m. After Brodnex identified himself at the officer's request, the officer handcuffed him and escorted him to his patrol car. When the officer asked whether he had recently been arrested, Brodnex said he had not. Brodnex consented to a search, and the officer discovered cocaine. The officer testified he handcuffed Brodnex because Brodnex is a known criminal, it was 2:00 a.m., the hotel was known for narcotics activity, and he was the only officer at the scene during the two-citizen interaction. The trial court denied Brodnex's motion to suppress. 

The court of appeals upheld the ruling. The investigative detention was supported by reasonable suspicion because the facts provided the officer with a basis for concluding that criminal activity was afoot. In addition to the factors the officer cited, the court determined that Brodnex's denial of a recent arrest could have reasonably been construed as deceptive because the officer thought he had been recently arrested. 

Brodnex argues that the facts did not support reasonable suspicion. The officer did not have any personal knowledge that he was a known criminal and there was no evidence that he had any prior drug-related arrests or convictions.

JACKSON, JOHN BERRY, PD-0823-14, 10/08/2014 

"Is evidence 'obtained in violation of the law' when it is seized after a detention for an offense committed in the presence of police, who were lawfully situated, when they were aware of the defendant's presence at that location as a result of an illegal tracking device?" 

Based on information that Jackson regularly traveled from Colorado City to Dallas to buy methamphetamine, a GPS tracking device was placed on his car, pursuant to a Tex. Code Crim. Proc. art. 18.21, §14 order. Investigators tracked the car to Mesquite and back towards Colorado City. After physically following the car and observing it speeding, the investigators notified a deputy sheriff, who confirmed the car's speed and stopped it. Jackson consented to a search of his car, which revealed methamphetamine. The trial court granted his motion to suppress in light of United States v. Jones, 132 S. Ct. 945 (2012), because the placing and monitoring of the tracking device constituted a warrantless search that violated the Fourth Amendment. 

The court of appeals agreed and held that the taint of the violation was not attenuated. It examined: 1) the temporal proximity between the initial illegality and the discovery of the methamphetamine; 2) the intervening circumstances; and 3) the purposefulness and flagrancy of police misconduct. It determined that the observation of speeding was tainted by the use of the tracking device. And although the misconduct was not flagrant, because the methamphetamine was discovered within minutes of the stop, the court concluded that the taint was not attenuated. 

The State contends that the tracking device was used only to locate Jackson's car, which allowed officers to physically follow and observe it speeding. The State argues the court of appeals erred by failing to recognize that the initial illegality was not the stop of the car but the placement and monitoring of the device. Speeding served as an intervening circumstance that was sufficient to break the causal chain between the improper tracking and the discovery of methamphetamine. In addition, the court over-emphasized temporal proximity and under-emphasized the purposefulness and flagrancy factor– which was minimal, since the tracking device was placed pursuant to a court order that was lawful before Jones. 

HUSE, HAYDEN PD-0433-14 09/17/2014 

1. "After State v. Hardy, does a citizen have standing to challenge the process by which his medical records are obtained?" 
2. "Must the State comply with federal requirements under the Health Insurance Portability and Accountability Act of 1996 (HIPAA) to obtain a citizen's medical records, and if it fails to do so, is there any remedy?" 

Huse was involved in a single-car crash. He was taken to a hospital, where he admitted to police that he consumed numerous alcoholic beverages that night. Huse was later charged with DWI. Medical records and blood draw results were obtained; once by an improper subpoena from the DA's office and later, after Huse was charged, by a grand jury subpoena. The trial court granted Huse's motion to suppress, which alleged a violation of his right to privacy under HIPAA by use of an improper "sham" subpoena. 

The court of appeals reversed. Relying on State v. Hardy, 963 S.W.2d 516 (Tex. Crim. App. 1997), the court held Huse had no standing because there is no reasonable expectation of privacy in blood test results obtained by subpoena when the tests were conducted by medical personnel solely for medical purposes. It also held that, because the trial court did not find the second subpoena defective or tainted by the first, there was no evidence the medical records were obtained in violation of the law. 

Huse argues that Hardy does not control because it was decided before HIPAA, which recognizes a right to privacy in medical records. He further argues that the State's initial violation of HIPAA tainted the records obtained under the grand jury subpoena. 

I. Jury Charge

AMBROSE, CYNTHIA, PD-0143-15, 05/20/2015
 
1."When a trial judge issues findings of fact and conclusions of law that find a defendant suffered egregious harm from unobjected to jury charge error, does applying the Almanza egregious harm standard on appellate review violate and conflict with Texas (Ex parte Wheeler, 203 S.W.3d 317 (Tex. Crim. App., 2006)) and United States Supreme Court (Oregon v. Kennedy, 456 U.S. 667 (1982)) precedent that a reviewing court must defer to a lower court's factual findings?" 
2. "Under the egregious harm standard, does an appellate court violate Texas (Ex parte Wheeler, 203 S.W.3d 317 (Tex. Crim. App., 2006)) and United States Supreme Court (Oregon v. Kennedy, 456 U.S. 667 (1982)) precedent when it ignores a trial court's factual findings and substitutes its own view of the evidence for that of the trial?" 
3. "If the egregious harm standard does apply on direct review in this case, did the appellate court correctly apply the egregious harm standard when it only considered the testimony that supported the state's case and not 'the entire jury charge, the state of the evidence, including the contested issues and weight of probative evidence, the argument of counsel and any other relevant information revealed by the record of the trial as a whole' as required by Almanza v. State, 686 S.W.2d 157 (Tex. Crim. App. 1984)?" 

Ambrose, a kindergarten teacher, was convicted of official oppression for subjecting a student to mistreatment by directing other children to hit him as punishment for bullying. Ambrose filed a motion for new trial alleging that the charge should have included an accomplice witness instruction about other school employees who participated in the oppression. The trial court concluded that Ambrose was egregiously harmed by the omission and granted a new trial. The State appealed.

The court of appeals assumed error and, relying on State v. McKnight, 213 S.W.3d 915 (Tex. Crim. App. 2007) (per curiam), conducted its own review under Almanza instead of reviewing the trial court's ruling for abuse of discretion. It held that jurors would not have found the corroborating evidence so unconvincing in fact as to render the State's overall case for conviction clearly and significantly less persuasive. 

Ambrose argues that appellate review must defer to the trial court’s factual determinations. The trial judge's conclusion that Ambrose was harmed was based on his observation of the witnesses, and he was in a far better position to determine the likely effect of the lack of an accomplice-witness instruction than the court of appeals. Alternatively, Ambrose argues that the court of appeals limited its analysis to the corroborating evidence instead of reviewing the entire record.

 KENT, KEVIN LAVELLE, PD-1340-14, 02/04/2015 

1. "The court of appeals should not have reversed the trial court's decision to reject the appellant's proposed application paragraph because the paragraph was not authorized by the indictment and was an incorrect statement of the law." 
2. "The court of appeals erred in holding that jurors must unanimously agree beyond a reasonable doubt on each underlying transaction used to comprise an aggregate theft charge." 
3. "The court of appeals erred in finding that the appellant was harmed by any unanimity error in the jury charge because his defense was not predicated on isolating one transaction from another." 

Over the course of five years, Kent, a mortgage broker, accepted large sums of money from four victims and failed to return the money when the sale failed to close. He was charged with theft in the aggregate in an amount over $200,000. Kent objected to the jury charge because it did not require jurors to be unanimous on each of the underlying theft incidents. The trial court overruled the objection. 

The court of appeals reversed, holding that unanimity is required as to each Penal Code Chapter 31 theft violation underlying an aggregate offense. When the aggregate offense is predicated on the general theft statute, Tex. Penal Code § 31.03, which requires a showing of unlawful appropriation with the intent to deprive the owner, jurors must be unanimous about what property was unlawfully appropriated and who owned it. The court then held that Kent suffered some harm because the evidence was contested, the prosecutor told the jury that unanimity was not required with regard to the underlying thefts, and the boilerplate unanimity language compounded the error. 

The State argues that the aggregate statute's plain language establishes that the underlying theft offenses are alternative manners and means of committing the aggregate offense. The statute states that Chapter 31 offenses, when committed "pursuant to one scheme or continuing course of conduct," may be considered "as one offense." Alternatively, Kent was not harmed. The evidence of guilt was overwhelming and the arguments of counsel did not add to the error. Kent's defense challenged the nature of the relationship, not the verity of the transactions. So for a jury to have acquitted, it would have had to find that Kent acted as a legitimate broker.

BELTRAN, RICARDO, PD-1076-14, 01/28/2015 

"For purposes of determining whether an appellant was entitled to a jury instruction on sudden passion, some evidence that he acted in self-defense does not negate all evidence that he acted in sudden passion." 

After a night of heavy drug use with Ramos at the victim's house, Beltran passed out on the victim's bed. He awoke to find the victim sexually assaulting him. Beltran screamed and Ramos came to his aid and hit the victim. When the victim grabbed Ramos, Beltran grabbed the victim from behind, and told Ramos to go get help. Instead, Ramos stabbed the victim multiple times. The trial court instructed the jury on self-defense but not on sudden passion. 

The court of appeals held that sudden passion was not raised because Beltran's testimony that he held the victim from behind to protect Ramos and himself and told Ramos to get help shows that Beltran was attempting to control the situation and was not in an excited and agitated state. 

Beltran argues that sudden passion and self-defense are not mutually exclusive and that the court of appeals ignored his testimony that he was "scared," "panicked," and "freaking out." He contends this evidence raised the issue, regardless of whether it was weak, impeached, or contradicted. 
 
GREEN, JOSEPH LESTER, PD-0738-14, 09/17/2014 

"The Court of Appeals erred in holding that by defining the terms 'penetration' and 'female sexual organ' in the instructions to the jury at the conclusion of the evidentiary portion of the guilt phase of the trial, the trial court committed reversible error." 

Green was convicted of aggravated sexual assault of a child. The jury charge defined "penetration" and "female sexual organ." 

Although the definitions were consistent with those used to measure the sufficiency of the evidence, the court of appeals held they constituted an improper comment on the weight of the evidence and found "some harm" because the issue of penetration was highly contested at trial.

 The State argues that these terms, though undefined by the Penal Code, have acquired an established legal meaning about which the jury should be informed. Further, it argues that the harm analysis performed by the court of appeals failed to consider that any harm suffered was purely theoretical because the jury could have used these definitions in the absence of any instruction.

J.  Lesser-included offenses

RABB, RICHARD LEE, PD-1472-14, 02/04/2015 

1. "Because the legislature has determined that criminal attempt is a lesser-included offense of the completed offense, does a jury that finds guilt of the completed offense 'necessarily find' guilt of attempt?"
2. "When the fact-finder determines that the defendant committed an act 'with intent to [cause a specific result],' does it necessarily find that he intended to commit the act?" 
3. "What is the remedy for insufficient evidence of the charged offense when the evidence was sufficient to prove a lesser-included offense but the record does not indicate that the fact-finder affirmatively found the lesser-included offense?" 

Appellant was convicted in a bench trial of tampering with evidence by destroying a baggie of pills.  The court of appeals found the evidence insufficient because there was no evidence that Rabb succeeded in destroying the pills.  The court then refused to reform the judgment to a conviction for attempted tampering because it could not determine whether the trial judge necessarily found that Rabb had the specific intent to commit the offense, which is an element of criminal attempt. The court of appeals found that, because the indictment alleged that Rabb intentionally or knowingly destroyed the evidence, if the trial judge determined only that Rabb knowingly destroyed it, it did not necessarily find he had the specific intent to destroy it. 

The State points out that, even though Tex. Penal Code § 15.01 requires specific intent to prove attempt and the completed offense may not require specific intent, according to Tex. Code Crim. Proc. art. 37.09, criminal attempt is a lesser-included offense of the completed offense as a matter of law. It argues that these statutes should be harmonized. Regardless, the State contends that tampering, as alleged in this case, requires a determination that the act of destroying the evidence was done with intent to impair its availability in the investigation or official proceeding. So the trial judge could not have found that Rabb destroyed the evidence with intent to impair its availability, without first finding that Rabb intended to destroy it. As a result, the trial court necessarily found that Rabb had the specific intent to tamper with evidence. But if the trial judge did not necessarily find attempted tampering when it found the completed offense, the State contends that the proper remedy is retrial for attempt. Retrial is not jeopardy-barred if the fact-finder did not already pass on the issue of specific intent.

K. Pleas

TORRES, MANUEL, PD-0679-14, 09/17/2014 

1. "Where Torres failed to allege or attest in his habeas pleadings, or otherwise provide any competent evidence demonstrating, that had he been properly advised, he would have availed himself of a trial, the Eighth Court erroneously held that Torres satisfied the prejudice prong of Strickland." 
2. "The Eighth Court erroneously failed to conduct a proper Strickland prejudice inquiry where it held that prejudice stemming from a Padilla violation was 'presumed,' failed to afford proper deference to the trial court's express findings on disputed fact issues and credibility assessments, and failed to determine whether a decision to reject the plea bargain would have been rational under the circumstances." 
3. "Where the totality of the circumstances demonstrates that counsel sufficiency advised Torres that deportation was an inevitable consequence after his guilty plea, the Eighth Court erroneously held that counsel rendered deficient performance simply because he did not specifically stated that Torres's plea 'will' result in his removal."

 Torres, a legal permanent resident of the United States, pled guilty to robbery and possession of cocaine. In his habeas corpus application, he claimed his counsel rendered ineffective assistance for failing to advise him of the immigration consequences of his plea. At the habeas hearing, counsel testified that he told Torres his plea would not be the end of the matter and suggested that Torres hire an immigration attorney to represent him "on the immigration side." He testified that Torres knew the potential immigration consequences, but counsel never explicitly said he would be deported. The trial judge denied habeas relief, stating that he believed counsel's version of events and that Torres was fully aware of the immigration consequences of his plea.

 The court of appeals held that counsel rendered ineffective assistance under Padilla by failing to advise Torres he would be deported if he pled guilty to two aggravated felonies. It held that prejudice is presumed under these circumstances. Torres also met his burden of proving prejudice by stating that he would not have pled guilty had he known he would be deported and would have instead gone to trial or delayed the plea until he was statutorily eligible for cancellation of removal. 

The State contends that Torres failed to allege or prove at the trial court level that he would not have pled guilty had counsel advised him correctly, and it was not until appeal that he alleged he would have followed a different course. It also argues the court of appeals erred by holding that prejudice from a Padilla violation is presumed. It submits that the defendant has the burden to prove prejudice, and this determination is based on credibility assessments to be made by the trial court. In this case, the trial court found Torres was not credible. Further, the State argues, it would not have been rational for Torres to reject the plea bargain of deferred adjudication and go to trial. Finally, the State argues that Padilla does not require counsel to explicitly tell his client that he "will" be deported. Here, counsel advised Torres that deportation proceedings were inevitable and the court of appeals erred by failing to defer the trial court's finding that Torres was made fully aware of that fact. 

RODRIGUEZ, ISRAEL YTUARTE, PD-0278-14, 06/18/2014 

1. "Did the court of appeals err by considering the original trial judge's voluntary recusal?" 
2. "Did the court of appeals err by concluding that there was a reasonable probability that the original trial judge would have accepted the original ten-year plea-bargain?" 
3. "Did the court of appeals err by concluding that the second trial judge was required to order the State to reoffer the ten-year plea-bargain a second time?" 
4. "Was the court of appeals correct to reverse the trial court's judgment as to conviction and sentence? Or should the court of appeals have only reversed the trial court's judgment as to sentence?" 

Rodriguez rejected the State's ten-year plea offer on ten counts of various sex offenses. A jury found him guilty on nine counts and imposed eight life sentences and a twenty-year sentence. The trial judge granted Rodriguez's motion for new trial, finding that trial counsel rendered ineffective assistance for advising Rodriguez to reject the State's offer. The judge then ordered the State to reinstate the offer, which Rodriguez accepted. The judge rejected the agreement, however, and advised Rodriguez that he could either withdraw his plea or accept twenty-five years. Rodriguez withdrew his plea and filed a motion to recuse, complaining that the judge was biased and prejudiced towards him. The judge granted the motion, and a new judge was assigned. The new judge denied Rodriguez's motion to reinstate the ten-year offer, stating that the former judge's recusal wiped the slate clean. The judge presented Rodriguez with two options: accept a plea agreement, if one could be reached, or go to trial. Rodriguez accepted the State's twenty-five-year offer on five counts, and the trial court accepted it. 

Citing Lafler v. Cooper, 132 S. Ct. 1376 (2012), the court of appeals held that Rodriguez was entitled to have the ten-year offer reinstated and accepted by the trial court. Lafler held that to show prejudice when ineffective assistance caused the defendant to reject a plea offer, the defendant must show a reasonable probability that he would have accepted the offer, the State would not have withdrawn it,  the trial court would have accepted it,  and that its terms were less severe than the sentence imposed. The court of appeals held that all four Lafler factors were satisfied.  With regard to the third factor, the court held that the trial judge would likely have approved the plea bargain because there were no intervening circumstances between the time the offer was made and the time that it would have been presented to the trial court for approval. Because the original judge recused herself, the court of appeals concluded that her rejection of the offer after trial was "tainted." The court then held, that the judge would have approved the plea bargain had the parties originally agreed to it and had the case not gone to trial. Therefore, the court ordered the State to reinstate the ten-year offer; however, the court held that on remand the trial court retains the discretion to decide whether to accept it. 

The State contends that the court of appeals erred to hold that the original trial judge's recusal shows bias and prejudice; the judge recused in the interest of judicial economy and efficiency. Next, the State claims that the court’s requirement of intervening circumstances creates a presumption that, absent intervening circumstances, any offer would have been approved by the trial judge. Regardless, it argues that such a presumption is rebutted by the facts because Rodriguez was charged with ten serious sex offenses, yet the plea offer was for only ten years. Also, because there was no evidence of bias or prejudice in connection with the recusal, the State argues that the original judge's rejection of the ten-year plea should not be eliminated from consideration. Next, the State asserts that even assuming the existence of bias and prejudice, the twenty-five-year sentence ultimately offered and accepted is a reasonable remedy tailored to Rodriguez and no prejudice can be shown. Finally, the State urges the Court to reject the remedy of vacating the conviction because Rodriguez has not challenged the voluntariness of his plea. 

L. Preservation

DONOVAN, LAWRENCE, PD-0474-14, 09/17/2014 

1. "Did the Court of Appeals erroneously affirm the trial court's order revoking Petitioner's probation when the trial court ignored a final expunction order entered by the former judge of the court? Can an expunction order that is final be ignored by a court, C.S.C.D. officer, or treatment provider?" 
2. "Did the Court of Appeals erroneously affirm the trial court's order revoking Petitioner's probation when the probation was revoked because Petitioner failed to attend and meet the requisite number of goals of a sex offender treatment program for an offense that had been expunged and for which he had been found 'not guilty?'"

 Donovan was charged with aggravated sexual assault and indecency with a child. He pled no contest to injury to a child and received deferred adjudication. In addition, the trial court acquitted him of the sex offenses and ordered his records relating to those offenses expunged. Later, a different judge extended Donovan's probation and modified the conditions to require sex-offender treatment. Donovan initially abided by the new conditions but eventually stopped participating when he was required to admit to sexual misconduct as part of his treatment. His guilt was adjudicated due to noncompliance with those conditions. On appeal, Donovan claimed it violates due process to revoke his supervision for failing to admit to a crime that had been expunged from his records. 

The court of appeals noted that, according to Speth v. State, 6 S.W.3d 530 (Tex. Crim. App. 1999), a defendant forfeits his challenge to improper conditions of probation if he fails to raise the issue in the trial court. Here, it pointed out that although Donovan filed a motion to modify the conditions, it was never presented or ruled upon. In addition, Donovan's counsel met with the trial judge and convinced the judge to waive the requirement that Donovan admit to a sex offense. The court of appeals also noted that Donovan did not raise his due process claim at the revocation hearing. As a result, the court of appeals held that this issue was not preserved. 

Donovan argues that a person whose conviction has been expunged is entitled to deny commission of the offense. He points out that his counsel argued to the trial judge that the existence of the expunction order controlled, but the judge issued the revocation warrant believing the expunction order had been improper. He also contends that his failure to object when the sex offender treatment was initially ordered did not preclude his later objections to the requirement that he specifically admit to the expunged offense as part of the treatment. He argues that these objections were sufficient to preserve error.

PEYRONEL, BOBBY JOE, PD-1274-14, 12/17/2014 

"The court of appeals erred in finding that the public-trial issue was preserved for review when the appellant [did] not ask the trial court to do anything and did not alert the trial court to the specific grounds that he would raise on appeal.”

 During a punishment phase recess, a woman who was associated with the defense asked one of the jurors how it felt to convict an innocent man. When the trial judge learned of this, he invoked the rule. The State requested that the trial court also exclude all female members of Peyronel's family from the courtroom to avoid any possible juror intimidation. Peyronel's counsel responded that excluding his client's wife and daughter was too broad and would create the impression that they did not support him. The trial court announced, "Nobody will stay in the courtroom while we proceed with this matter," and stated that his ruling applied to both witnesses and gallery members. 

The court of appeals held that Peyronel's objection that excluding his wife and daughter would give the jury the wrong impression was sufficient to preserve his appellate argument that the trial court's ruling denied him the right to a public trial. It then reversed the conviction, concluding that the trial court's ruling amounted to a total closure of the courtroom without a showing of adequate cause. 

The State contends that Peyronel did not object but only responded to the prosecutor's request to exclude female family members. Further, his response did not ask the trial court to do anything and did not alert the trial court to the specific grounds he raised on appeal–the right to a public trial. Therefore, it concludes he did not preserve this issue for appeal.

STAIRHIME, RYAN MATTHEW, PD-1071-14, 11/19/2014 

"The Court of Appeals determined Mr. Stairhime had waived all error during voir dire when, at the end of voir dire, he made no objection to the seated jury. Mr. Stairhime was denied the right to ask a proper question and made a timely and specific objection. Did the Court of Appeals err in holding that by affirmatively stating no objection to the seated jury, that all previously made objections were waived?"

 During voir dire, the trial court sustained the State's objection to the form of a question posed by Stairhime's counsel. After jurors were dismissed for cause or struck and the jury was seated, the trial court asked the parties whether either objected to the jurors selected. Stairhime's counsel answered, "No, Your Honor." 

On appeal, Stairhime claimed that the trial court improperly restricted his voir dire examination. The court of appeals held that Stairhime waived any voir dire error by affirmatively stating that he had no objection to the jurors selected. 

Stairhime argues that his answer should not be construed as waiving all voir dire complaints because the trial court's question did not put him on notice that it was related to all voir dire errors. Instead, it naturally related back to the propriety of the challenges for cause and use of peremptory strikes. 

M. Selective Prosecution

HILL, ALBERT G., PD-0019-15; PD-0020-15; PD-0021-15; PD-0022-15 06/10/2015 

"To establish a prima facie case of selective prosecution in violation of the Fifth and Fourteenth Amendments, and to obtain a hearing under the 'presumption of prosecutorial vindictiveness' method, a defendant must provide 'some evidence' that shows: (1) the government singled out the defendant for prosecution and has not proceeded against others similarly situated based on the type of conduct for which the defendant is charged; and (2) the government's discriminatory selection is invidious. Once the defendant makes this showing, the burden shifts to the State to justify the discriminatory treatment. Appellee asks this Court to clarify what constitutes 'some evidence' and find that so long as a defendant attaches a proffer of evidence to a motion to dismiss due to prosecutorial misconduct that the trial court in its discretion determines to be a colorable claim of a constitutional violation, the defendant has attached 'some evidence,' and a trial court should be permitted to conduct a hearing on the motion to dismiss. Appellee not only attached 'some evidence' showing a constitutional violation, but in fact attached 'exceptionally clear evidence.' As a result, the Court of Appeals erred when it: (1) sustained the State's second issue and concluded that Appellee 'did not make the proper showing sufficient to establish a prima facie case...' of the fact that the former elected district attorney of Dallas County engaged in prosecutorial misconduct by allowing himself to be corruptly influenced by Blue in return for indicting Appellee; (2) found that the trial court erred in conducting a hearing on Appellee's motion to dismiss based upon prosecutorial misconduct; (3) vacated the trial court's Order Granting Motion to Dismiss; and (4) remanded the case to the trial court to reinstate the indictments against Appellee."

Hill and his wife were charged with making false statements to obtain a home equity loan. After the State dismissed the charges against Hill's wife, Hill moved to dismiss the ones against him, alleging prosecutorial misconduct based on selective and vindictive prosecution. In support, Hill presented numerous documents showing, inter alia, that: (1) Hill's father reported the allegations of mortgage fraud after Hill prevailed against him in a multi-billion dollar trust case; (2) Hill's father's attorney submitted the allegations to the DA's office and his law partner donated $48,000 to the DA's campaign for the first time shortly before Hill was charged; (3) Blue, Hill's former attorney and a friend and campaign contributor to the DA, initiated a $50 million attorneys-fees-dispute for Blue's representation of Hill in the trust litigation shortly after he was charged; (4) the DA hired Blue to represent him in an unrelated case, and Blue created a scholarship fund at SMU in the DA's name; and (5) one of the ADAs had questioned the legitimacy of the prosecution and was later removed from the case. Over the State's objection, finding that Hill presented prima facie evidence, the trial court held a hearing, after which it dismissed the charges with prejudice.

 The State appealed, contending, among other things, that Hill had not been entitled to a hearing. 

A majority of the court of appeals agreed, holding that Hill failed to present evidence sufficient to overcome the presumption that the prosecution was in good faith. After conducting a detailed review of the evidence attached to Hill's motion to dismiss, which it pointed out included "unauthenticated" documents, the court concluded that Hill's allegations of misconduct "amount to speculation with no credible evidence to support his theories." The dissent maintained that the trial court did not abuse its discretion because Hill made a prima facie showing, and the burden then shifted to the State to rebut the allegations. Further, the dissent noted that the State never challenged the veracity or authenticity of Hill's documents.

Hill argues that the dissent was correct. He claims that the majority mischaracterized the quantum of evidence he presented; he, in fact, presented "exceptionally clear" evidence of misconduct. Hill lists some of the items of evidence presented and states why they were admissible (e.g., public records exception, authenticated depositions, and statements against interest). He contends that the Supreme Court has held that a colorable claim can be made with "some evidence," and "some evidence" does not mean proof beyond a reasonable doubt, by clear and convincing evidence, or even by a preponderance. It should be "plausible, credible, or conceivable." Hill claims that the majority has created an unprecedented rule that, in the absence of an admission by the DA, there is no circumstance under which an accused would be entitled to a hearing. 

N. Sentencing

ANTHONY, JOHN DENNIS CLAYTON, PD-0290-15, 05/20/2015 

1. "When Appellant pled guilty to sexual assault of a child under fourteen, did the court of appeals err by holding that he was ineligible for deferred adjudication because the child was under six, based on an unexplained finding in the judgment that was not pled, supported by the record, or orally pronounced?" 
2. "Did the court of appeals err by finding deficient performance and prejudice due to counsel's advice that Appellant was eligible for deferred adjudication when there is no evidence of how counsel advised Appellant, no evidence of how that advice affected the plea, and Appellant actually received deferred adjudication?" 
3. "Did the court of appeals err by finding ineffective assistance of counsel based on an unexplained finding in the judgment without addressing the State's threshold arguments about the validity of the judgment entry, preservation, and estoppel?”

Anthony was charged with sexually assaulting a child under fourteen and was admonished on the range of punishment for a first degree felony. Pursuant to a plea bargain, he was placed on deferred adjudication community supervision. The judgment includes a recitation that the victim was three years old at the time of the offense. Four years later, Anthony's guilt was adjudicated and he appealed. According to Tex. Code Crim. Proc. art. 42.12, § 5(d)(3)(B), a defendant is not eligible for deferred adjudication if he is charged with aggravated sexual assault and punished under Tex. Penal Code Ann. § 22.021(f), which requires a 25-year minimum if the victim was younger than six years old. 

The court of appeals held that counsel was ineffective by allowing Anthony to plead guilty in exchange for an illegal sentence. 

The State contends that this case was not punished under section (f), and the finding that the victim was three years old should be deleted because it was not pled, proved, or pronounced. As a result, the State argues, counsel did not render ineffective assistance. The State also contends that the record does not show what advice counsel actually gave or that Anthony was prejudiced by it. Finally, the State argues the court of appeals erred by failing to address its arguments that: 1) the finding in the judgment was not supported by the record and should be deleted; 2) Anthony forfeited any challenge to his original plea by raising it for the first time following adjudication of guilt; and 3) he was estopped from complaining that his punishment was too lenient after enjoying its benefits for four years before his guilt was adjudicated. 

BYRD, THOMAS LEON, PD-0213-15, 05/20/2015 

"Whether a trial court may order a sentence to run consecutively with a future parole revocation." 

Byrd was on parole at the time he committed the instant offense, and the trial court ordered this sentence to run consecutively with the paroled offense. 

The court of appeals rejected Byrd's claim that, because parole had not been revoked, the cumulation order stacked his sentence on a "future sentence." The court of appeals held that a trial court is permitted to stack a new sentence on a prior sentence for which the defendant is on parole.

 Byrd points out that according to TEX. GOV'T CODE § 508.150(b), a sentence ceases to operate when the defendant is released on parole. Therefore, he concludes a subsequent sentence cannot be "stacked" on a sentence that has already ceased to operate and that might not be reimposed (if parole is not revoked). 

WOOD, CARLTON, PD-0061-15, 04/22/2015 

1. "The Court of Appeals erred by refusing to apply a presumption that the defendant pled true to the enhancement."
 2. "Where the trial court finds an enhancement true and the defendant does not object, the presumption should be applied." 
3. "The evidence supported the court's finding of true, contrary to the Court of Appeals' holding."

 The State alleged a prior 2002 possession conviction as a punishment enhancement. During the guilt-phase, Wood testified that he had been convicted for possession in the "2000's," maybe 2002, and had served time in prison. The trial court read Wood's PSI before the punishment hearing. At the hearing, without Wood entering a plea to the enhancement on the record, the court announced that it was finding the enhancement allegation true. Wood did not object. In an exchange with the judge, he then stated that he had spent time prison and on parole for the prior conviction. The trial court entered a judgment stating that Wood had entered a plea of true.


The court of appeals held that there was no affirmative evidence that Wood pled true to the enhancement allegation and the State failed to prove it. Also, it held that the presumption of regularity does not satisfy the State’s burdens because the State failed to even present prima facie evidence of the allegation. Because the State did not make a prima facie showing, Wood had no obligation to object to any defect in the judgment. 

The State contends that Tex. R. App. P. 44.2(c) requires a court of appeals to presume the defendant pled to the indictment unless the matter was disputed at trial or the record affirmatively shows otherwise. It argues that the court of appeals is essentially requiring the State to “prove” the presumption. Further, Wood did not challenge the trial court's announcement of true and the parties apparently knew that Wood had pled true off the record. Next, the State contends, notwithstanding the presumption, the evidence was sufficient to prove the prior conviction. Wood admitted he had a prior for possession in the "2000's," the trial court had the PSI, and the trial court and Wood discussed his prior sentence. 

DONALDSON, PATRICIA, PD-0572-14 & PD-0573-14, 02/04/2015

"The Court's second opinion is wrong because it misinterprets the applicable law and wholly ignores relevant portions of the record. The Court's first opinion properly applied the law."

 The State charged Donaldson with two state-jail felonies enhanced by two prior felonies, raising the punishment level to the second-degree felony-range. Donaldson pled guilty to the primary offenses and true to the enhancements. The trial court found the evidence sufficient to establish guilt and found the enhancements true. The judge then continued the hearing until the next day to determine whether to enter findings of guilt or defer adjudication. After questioning the propriety of one of the priors, the court noted its previous acceptance of Donaldson's pleas of guilty and true but stated that it was making no finding on one of the enhancements. Donaldson was sentenced to the second-degree felony-range in both cases.

The court of appeals rejected Donaldson’s claim that, because the trial court did not make a finding on one of the enhancements, her sentences are outside the applicable state-jail-felony punishment range. It held that the trial court's decision not to rule on one of the enhancements did not overcome the fact that the court never withdrew its prior finding of true. Further, the court held that a finding of true can be implied from the trial court's assessment of sentences within the second-degree-felony range. 

Donaldson maintains that even though the trial court may have initially accepted her plea of true, the judge reconsidered and specifically declined to make a finding. As a result, her sentences are illegal and she is entitled to a new punishment hearing. 

NIXON, REGINALD, PD-0851/52-14, 09/24/2014

"Is the general rule of Muniz v. State, 573 S.W.2d 792 (Tex. Crim. App. 1978) – permitting trial courts to order juries to reconsider sentencing verdicts that do not comply with applicable statutes – partially superseded by the later and more specific Tex. Code Crim. Pro. Art. 37.10(b), under which a sentencing verdict containing both authorized and unauthorized punishment is not to be rejected and sent for reconsideration, but simply reformed to reflect only the authorized portion?" 

Nixon pled guilty to a jury on two charges. The jury assessed punishment at 9 and 7 years and included a hand-written notation that the sentences were to be served consecutively. The State asked that the verdict be rejected and the jury be instructed that it could not stack the sentences. Nixon asked that the verdict be accepted and the "consecutively" notation be stricken. The trial judge sent the jury back to deliberate, and it returned verdicts of 16 years in each case. 

The court of appeals held that the trial court did not err by refusing to accept the verdict and reform it pursuant to art. 37.10(b), which provides that if the jury assesses punishment that is both authorized and unauthorized, the trial court shall accept the authorized portion and omit the unauthorized portion. The court of appeals noted that, according to Muniz, the trial court is permitted to instruct the jury to reconsider its verdict if the punishment does not comply with the applicable statute.

 Nixon contends that art. 37.10(b), which was enacted after Muniz, is mandatory and controls this case. He argues that Muniz applies only when the sentence is wholly unauthorized, not when it is only partially unauthorized.

GUTHRIE-NAIL, VERA ELIZABETH, PD-0125-14, 04/30/2014 

1. "The Court of Appeals erred in holding that the trial court found that Appellant used a deadly weapon during the offense and therefore no error has been shown in the trial court's rendition of a judgment nunc pro tunc."
 2. "The Court of Appeals erred in holding that the trial court did not err by signing the order nunc pro tunc stating that the trial court's omission of an affirmative finding on the original judgement was not a judicial decision but a clerical error." 
ON COURT'S OWN MOTION: "The Court of Appeals erred in holding that the trial court did not deny Appellant due process of law and the right to confrontation when, after signing the original judgment, the trial court almost three months later entered an erroneous judgment nunc pro tunc adding a deadly weapon finding without notice to Appellant." 

Guthrie-Nail pled guilty to conspiracy to commit capital murder for her involvement in the shooting death of her husband with a firearm. The original judgment showed "N/A" in the deadly weapon finding space. Nearly three months later, the trial court entered a judgment nunc pro tunc to include an affirmative finding. 

The court of appeals held that the nunc pro tunc order was proper because, by accepting Guthrie-Nail's guilty plea to the charged offense, which alleged the use of a firearm, the trial court necessarily found she used a deadly weapon. Next, pointing to the charged offense again, the court rejected Guthrie-Nail's argument that she had no notice that the State would seek the finding. 

Guthrie-Nail contends that the judgment entry is the result of judicial reasoning; therefore, a judgment nunc pro tunc is improper. First, she argues the trial court did not necessarily find that she used a deadly weapon when she pled guilty to conspiracy to commit capital murder and there was no evidence that she used or exhibited a firearm. Next, even if authorized, the trial court's “N/A” memorialized its discretion-based judicial determination not to enter an affirmative finding. Guthrie-Nail also argues that she was not given proper notice because the indictment did not allege that she used or exhibited the firearm and the trial court failed to inform her that it was changing the original judgment.
 
O. Sufficiency of the evidence/ Statutory construction

FERNANDEZ, JAMES, PD-0123-15, 05/13/2015

 “In affirming a conviction for theft by deception, did the Court of Appeals err in finding evidence of deception when the record shows only lack of actual consent? In other words, and consistent with the language of the statute, may deception only be proven when the record shows actual consent that was induced by deception but not when the record shows lack of actual consent?”

 Fernandez was a justice of the peace. After paying for airfare to a conference with a county credit card, he became ill and had to cancel. The airfare was non-refundable and nontransferable, but the airline issued him a credit. Without seeking county approval, Fernandez used the credit toward a personal trip. He was convicted of theft by deception. 

The court of appeals held that the evidence was sufficient to prove that consent was obtained by deception.  By using the airline credit for personal purposes without first notifying or attempting to reimburse the county, Fernandez failed to correct the impression that the funds would be used for county business. 

Fernandez argues that the court of appeals skipped a step in its analysis when it failed to identify any consent from the county to use the credit. Due to the State's allegations, it was required to prove that Fernandez used deception to induce consent. Because the evidence shows that no consent to use the credits was sought or given, he cannot be guilty of the offense as charged. 

RAMSEY, DONALD LYNN A/K/A DONALD LYNN RAMSAY, PD-0070-15, 05/13/2015 

“Does an appellate court give proper deference to a jury’s forgery finding of intent to defraud or harm when it fails to consider the totality of the evidence and rational inferences therefrom?”

Ramsey was convicted of forging a check belonging to his employer. The court of appeals held that the evidence was insufficient to prove he intended to defraud or harm because, without evidence of the number of checks previously written and the name appearing on the signature line, a jury could not logically infer that Ramsey knew it was fake. 

The State argues that the combined force of the evidence shows that Ramsey forged the check. First, it was made payable to Ramsey, and there was no evidence that anyone else was motivated to make him the beneficiary. Second, Ramsey had nearly exclusive and unlimited access to the victim’s checkbook. Third, the writing on the check shows an unsuccessful attempt to duplicate the unique manner in which the victim issued checks. And fourth, Ramsey cashed the check at a local store where he knew it would be honored. Finally, even if Ramsey himself was not the forger, he should have known it was forged because it was a “windfall”; he accepted it as payment for work he knew he did not perform.


CARY, STACY STINE, PD-1341-14, 03/25/2015 

1. "The State Affirmatively Proved Ms. Cary's Innocence By Proving That The Alleged Bribes Were 'Political Contributions.'" 
2. "The Evidence Was Insufficient To Show The Requisite Consideration To Support The Bribery Convictions." 
3. "The Evidence Was Insufficient To Show That Appellant Had The Requisite Intent To Commit Bribery." 
4. "The Evidence Was Insufficient To Support Ms. Cary's Conviction For Engaging In Organized Criminal Activity And Money Laundering." 

Cary's husband was involved in a protracted custody battle with his ex-wife and had suffered a series of defeats in district court. Cary's consultant, Spencer, recruited Wooten to run against the judge who had issued the unfavorable rulings and became Wooten's campaign manager. Cary paid Spencer a series of checks totaling $150,000, which Spencer immediately used to pay Wooten's campaign expenses. Cary was convicted of bribery, engaging in organized criminal activity, and money laundering under a theory that she offered, conferred, or agreed to confer a benefit to Wooten as consideration for Wooten's running for election or issuing favorable rulings upon her election. 

The Court of Appeals held the evidence was sufficient to support the convictions. The dissent argued that the benefit conferred to Wooten, i.e., the checks Cary gave to Wooten's campaign manager, were political contributions. Political contributions are an exception to the subsection of the statute under which Cary was prosecuted, and the State failed to negate the exception. See Tex. Penal Code § 36.02(d). The majority held that, because the checks Cary gave Spencer exceed the amount that could be lawfully contributed to a judicial campaign and were not properly reported by the Wooten campaign, they were not, in fact, political contributions. The dissent countered that the checks met the Election Code definition of political contribution, even if they were illegal contributions.

Cary echoes the arguments made by the dissent and points out that the exception does not require that the political contributions comply with the election code reporting requirements. She contends that Tex. Penal Code § 36.02(a)(4) allows a conviction for political contributions only if there is "direct evidence" of "an express agreement to take or withhold a specific exercise of official discretion." She points out that the State did not charge her under that subsection, and there was no direct evidence of an express agreement. Cary also argues that the evidence is insufficient because Wooten was not a public official when she decided to run for judge, and there is no evidence that Cary's funding induced Wooten to remain in the race after she filed. She contends that because there was no evidence that Wooten knew about Cary's contributions, the checks could not have influenced her rulings after she became a judge. Next, Cary contends the evidence is insufficient to prove her intent to influence the judge. She argues there is no evidence that she intended anything other than to unseat the incumbent. Finally, Cary argues that because bribery is the predicate offense to money laundering, the evidence is also insufficient to prove that offense. Bribery, money laundering, and tampering with a government record were alleged as the predicate offenses to engaging in organized criminal activity. Cary points out that the court of appeals did not address the underlying tampering theory, which was based on Wooten's failure to disclose Cary's payments on Wooten's personal financial statements. Cary argues there is no evidence that she knew Wooten would fail to report these payments or that they would be considered personal loans or gifts to Wooten. 

FINLEY, WILLIAM BRYAN, III, PD-1473-14, 03/18/2015 

“When a person attempts to evade an unlawful arrest by refusing to comply with the officers’ attempt to effectuate the arrest, while using no offensive force against the officers, has this person committed the crime of Resisting Arrest?” 

When police officers arrested Finley, he refused to put his hands behind his back to be handcuffed. Two officers grabbed his arms and tried to force them behind his back, but Finley turned around and pulled his arms away from their grasp. After officers “took him to the ground” he kept his hands under his body. “A person commits an offense if he intentionally prevents or obstructs a person he knows is a peace officer ... from effecting an arrest ... by using force against the peace officer.” Tex. Penal Code. §38.03(a). 

The court of appeals held that the evidence was sufficient to support Finley's conviction for resisting arrest because his actions constituted force "in opposition to" the officers' attempt to arrest him. Although Dobbs v. State, 434 S.W.3d 166 (Tex. Crim. App. 2014), noted that force must be directed against the officer and not just against the arrest, it explicitly noted that force against an officer could be “in opposition to the officer's physical efforts at making an arrest, such as a forceful pulling away from the officer.” 

Finley argues that Dobbs’ language about forcibly pulling away is dicta, and other courts of appeals have held that mere non-cooperation or pulling away from officers does not constitute force. He contends that resisting an officer's use of force is not the same as using force against the officer. The legislature created a distinction between evading arrest and resisting arrest but, Finley claims, this opinion blurs the line between the two.

LIVERMAN, AARON, PD-1596-14, 02/04/2015 
LIVERMAN, ROGER, PD-1595-14, 02/04/2015  


1. “Was it the Legislature's intent under Texas Penal Code Section 32.46(a)(1) to criminalize the act of causing a court clerk to file and record a fraudulent lien?” 
2. “Does a clerk's actions of filing and recording a lien equate to ‘signing or executing’ under Texas Penal Code Section 32.46(a)(1)?”

Aaron Liverman was convicted of securing the execution of a document affecting property by deception for causing the Denton County Clerk to “sign or execute,” as provided in Penal Code Section 32.46(a)(1), a fraudulent $12,000 mechanic’s lien. Roger Liverman, Aaron’s father, was convicted for filing a fraudulent $45,000 mechanic's lien. 

On appeal, the Livermans claimed that the evidence was insufficient because the clerk’s filing and recording of the affidavits did not constitute “signing or executing.” In response, the State argued that the “sign or execute” elements were satisfied because the clerk signed the accompanying cover sheets that attested that the liens were filed and recorded. 

The court of appeals agreed with the Livermans. Because subsection (a)(2) of Section 32.46 addresses causing a public servant to “file or record” a fraudulent document, “sign or execute” in subsection (a)(1) cannot mean “file or record.” The State's interpretation would conflict with the presumption that the subject matter in the separate provisions is intended to cover different acts. Further, the Livermans were convicted for causing the clerk to “sign or execute” the mechanic’s lien, not the clerk’s cover sheet. 

The State argues that there is a permissible overlap in subsections (a)(1) and (a)(2) but that (a)(2), by its terms, strictly applies to a purported judgment or document from a purported court or judicial entity or officer not established under federal or state law. If the court of appeals’ reading is correct, then Liverman cannot be held liable for filing a fraudulent lien because his conduct is not prohibited by (a)(2). In contrast, Subsection (a)(1) covers any document, and it is the type of document that is the gravamen of the offense. When liens are involved, “file or record” falls within the meaning of (a)(1)’s “sign or execute.” Further, the clerk's act of filing constitutes “executing” because, before Liverman could lawfully enforce the lien, it had to be filed. The State also notes that the facts here fit within the punishment scheme for (a)(1)’s punishment under (a)(1) is dependent on the monetary value of the property affected, while punishment under (a)(2) is always a state jail felony. 

CORNWELL, ROBERT WILLIAM, PD-1501-14, 02/11/2015 

“To secure a conviction for impersonating a public servant on the theory that the defendant intended to induce another to rely on his acts, the State must prove that the defendant intended to induce another to rely on pretended official acts, not simply any acts.” 

Cornwell was convicted of impersonating a public servant. See Tex. Penal Code § 37.11. Cornwell had a friend whose probation was about to be revoked. Cornwell called the Montgomery County prosecutor on that case and told her that he was a Dallas prosecutor. Although he claimed to call in his personal capacity to ask a favor for his friend, he also told the prosecutor he ran the friend's criminal history, spoke with the probation department, investigated the friend's medical issues, and had given his own nephew jail time for possessing marijuana. 

On appeal, Cornwell argued that he could not have intended "to induce another . . . to rely on his pretended official acts” because none of his conduct was a pretended official act—all he did was ask a personal favor from a “fellow” prosecutor. 

The court of appeals affirmed. After noting that the definition of “acts” includes “speech,” it held that a rational jury could have concluded that Cornell used his purported position with the intent to influence the resolution of his friend's case. 

Cornwell argues in his petition that the court of appeals effectively wrote an element out of the offense by holding that his impersonation and intent to induce are sufficient to uphold the conviction. “Pretended official acts” must mean something more than the mere act of impersonating a public servant because both are elements of the offense. Cornwell maintains that his only act was an unofficial request for a favor. 

ELIZONDO, JOSE GUADALUPE RODRIGUEZ, PD-1039-14, 01/28/2015 

1.”The court of appeals should have analyzed all the elements of Smith v. State, before determining that Elizondo provoked the second altercation.”
2. “The court of appeals affirmed on a jury charge that was grossly incorrect by ignoring and then misapplying this Court's precedent.” 

Elizondo got into a physical altercation with security outside a club. He ran 70 yards to his truck, yelling “you all will see,” with security in pursuit.  When he reached his truck, he retrieved his gun and shot the club’s owner, who was pointing a gun at him. The jury was instructed on self-defense and provoking the difficulty. 

On appeal, Elizondo challenged the jury's rejection of his self-defense claim. The court of appeals held that a rational jury could have found he was not abandoning the fight when he ran to his truck based, on the threat he made en route and on his statement to police that he ran to where his gun was.  For the same reasons, the court of appeals held that the provocation instruction was properly submitted.  It held that charge error in improperly directing the jury to find guilt rather than to reject self-defense was harmless. Next, the court held that the jury should have been charged on the presumption of reasonableness but its absence did not affect the outcome in light of the provocation instruction. Finally, the court held that by failing to request instructions on threats as justifiable force and multiple assailants, Elizondo forfeited those claims. 

Elizondo argues that the court of appeals did not perform a complete analysis of the provocation issue to determine whether his threats or the fact that his gun was in his truck could, as a matter of law, support provocation. With regard to charge error, he argues that the trial court has a duty to correctly instruct the jury on all issues raised by the evidence and related to a requested defensive instruction. He also argues that the court of appeals substituted a sufficiency analysis for a harm analysis on the errors it did review. Taken as a whole, he says, the errors deprived him of a fair trial because the jury was prevented from fully considering his sole defense. 

THURSTON, GREGORY ANTHONY, PD-1316-14, 01/28/2015

 “In the context of tampering with evidence, how far does the ‘impending or about to take place’ definition of ‘pending’ extend? Is it limited to investigations flowing directly from the defendant's action? Or does it extend to situations where the defendant is both temporally and proximately removed from the initiation of the investigation?”

 Two days after shooting and killing the victim, Thurston wrapped the body in a blue tarp and dumped it by the railroad tracks. Railroad workers discovered the body a few days later, and police began to investigate. A jury found Thurston guilty of tampering with evidence, finding that, knowing an investigation or official proceeding was pending or in progress, Thurston, altered, destroyed, or concealed a human corpse with the intent to impair its verity or availably as evidence. 

On appeal, Thurston claimed that there was no evidence that he knew an investigation was pending or in progress when he dumped the corpse two days before police began investigating. The court of appeals held that a rational jury could have found that Thurston knew there would be an investigation after he killed the victim and took actions to conceal the body. 

Thurston argues that the court of appeals impermissibly extends the meaning of “impending or about to take place” in the definition of “pending.” He points out that, in the majority of tampering cases, the "defendant's action" is the sole reason for the investigation. Here, because he did not commit any portion of the offense in the presence or proximity of anyone who would investigate or report his actions, his actions only “indirectly” led to the start of the investigation. He is removed “temporally and proximately” from the initiation because it was the railroad workers’ discovery that triggered the investigation.

MCKAY, CODY WAYNE, PD-1133-14, 11/05/2014 

1. “The Court of Appeals erred in affirming the case at bar under Brooks v. State, 323 S.W.3d 893 (Tex. Crim. App. 2010) when considering Hooper v. State, 214 S.W.3d 9 (Tex. Crim. App. 2007) by improperly drawing inferences of ultimate facts that are unreasonable so as to determine that the evidence was legally sufficient to uphold the jury’s verdict.[] Temple v. State, PD-0888-11, 2013 Tex. Crim. App. LEXIS 161 (Tex. Crim. App. January 16, 2013)[.]”
 2. “Was the evidence sufficient when the only evidence was an entry in a 1000 page CPS report that the minor child was ‘always’ ‘up her butt’ when referring to where the minor child stayed when around her mother with no evidence that the same was true for other adults.”

 McKay was cooking beans on the stove-top in a small, galley kitchen for his girlfriend’s children. When McKay turned around to serve the beans with the pan in hand, he tripped over two-year-old Tristyn and spilled the pan’s contents on her, which badly burned her back. A jury found McKay’s conduct was criminally negligent and convicted him of injury to a child. 

The court of appeals rejected McKay’s sufficiency challenge. Observing that most parents would be guilty of criminal negligence if cooking and moving hot food in a kitchen with children around is deemed negligent, the court pointed to two “unusual” aspects of this case. First, Tristyn’s mother originally reported that she had spilled the beans. Second, the jury could have found that McKay knew or should have known that Tristyn was always underfoot at home because a voluminous Department of Family and Protective Services report documented Tristyn’s mother statement that Tristyn was “always” “up her butt.” The dissent maintained that evidence that Tristyn was regularly underfoot with her mother does not support the finding that she treated McKay similarly. 

McKay argues that the evidence that the victim was always underfoot constituted only a scintilla because it was hidden in a thousand-page document. Further, it was improper for the court to fill an evidentiary gap by assuming that children act the same with non-parents. 

NOWLIN, KEIONA DASHELL, PD-0840-14, 11/05/2014 

“Whether the court of appeals was correct in holding that the evidence was legally sufficient to prove that Nowlin knew Degrate was charged with a felony offense.” 

Law enforcement went to arrest Demarcus Degrate pursuant to a sealed federal grand jury warrant charging him with a felony. Degrate was walking with his girlfriend Keiona Dashelle Nowlin when a deputy shouted, “Police, stop.” Degrate took off running. Another deputy heard Nowlin yell, “Run, baby, run. Get away.” When interviewed by law enforcement, she stated that, while the two were walking, she advised Degrate that she noticed cars belonging to law enforcement. And when a car pulled-up, she told Degrate, “That’s the laws. Run.” She stated that she did not want Degrate to get arrested and knew he planned to surrender in the next week due to a state-offense bond issue. Nowlin was convicted of hindering apprehension, enhanced from a misdemeanor to a felony because Degrate was being arrested for a felony.

 On appeal, Nowlin challenged the evidentiary sufficiency supporting the felony enhancement element, contending that the evidence fails to prove she knew Degrate was charged with a felony. The court of appeals disagreed and held that the trial court could have reasonably inferred that Nowlin had knowledge that Degrate’s arrest was for a felony. 

Nowlin argues that the facts do not support the inference that she knew Degrate’s arrest was for a felony. She maintains that the federal grand jury warrant was sealed and there was no evidence she knew anything about the state offense underlying the bond release.

MARSHALL, PATRICK, PD-0509-14 & PD-0510-14, 09/24/2014 

APPELLANT'S GROUND FOR REVIEW:
 “The Court of Appeals erred in finding the evidence was sufficient to support a conviction for Assault by Strangulation - Family Violence. The evidence failed to show that Petitioner impeded the complainant's normal breathing, or that he caused her bodily injury by doing so.” 
STATE'S GROUND FOR REVIEW: 
“Impeding the normal breath is bodily injury. Here, the charge's abstract and application paragraphs require the jury to find Marshall impeded the normal breathing of his wife. The appellate court reversed and remanded, ruling that the lack of a bodily injury definition in the application paragraph relieved the State of its burden to prove bodily injury. Did proving impeding breath prove bodily injury?” 

Marshall was convicted of assault—family violence (impeding breath or circulation), a third-degree felony. See Tex. Penal Code § 22.01(b)(2)(B). Although the victim never testified that she could not breathe at all, she described a physical struggle during which Marshall’s attempts to suffocate her with a pillow prevented her from taking deep breaths. 

The court of appeals held that sufficient to prove her normal breathing was impeded, and also found that bodily injury could be rationally inferred from her testimony. The court of appeals remanded for a new trial, however, because the application paragraph did not require bodily injury.

 Marshall argues that the inability to take deep breaths does not prove the victim's “normal breathing” was impeded. To the extent that it does, Marshall argues, the offense implicitly requires a bodily injury distinct from the impeded breathing. 

The State argues that proving impeded breathing necessarily proves bodily injury because bodily injury includes “any impairment of physical condition.” See Tex. Penal Code § 1.07(a)(8). Because, in its view, the offense merely specifies the requisite manner and means of bodily injury rather than adding one, the application paragraph was not erroneous. 

ROBINSON, LEO DEMORY, PD-0421-14, 07/23/2014 

1. “Is the failure to comply with the sex offender requirements to notify police of an intended move a strict liability offense?” 
2. “In conducting a review of the sufficiency of the evidence, can an intermediate appellate court disregard a trial court's erroneous interpretation of the law?” 
3. “Did the Court of Appeals apply the proper standard of review for conducting a sufficiency analysis under the failure to notify provisions of Tex. Penal Code (sic) §§62.055 & 62.102?” 
4. “In conducting a review of the sufficiency of the evidence, can an intermediate appellate court disregard a trial court's specific findings of fact?” 

Robinson, a sex offender, was convicted in a bench trial for failure to report an intended change of address. He appealed on the ground that the State failed to prove a culpable mental state. 

After holding that the mens rea applies only to Robinson's awareness of his duty to report and affirming based on his admission to such, the court of appeals alternatively held the evidence sufficient to show he intentionally, knowingly, or recklessly failed to report. 

Robinson makes two sets of related arguments. First, both the trial court and the court of appeals misconstrued the statute because conduct that violates Chapter 62 requires a culpable mental state. Second, the court of appeals should not have reviewed the evidence under the correct standard in the alternative because the record shows the trial court would not have found him guilty but for its mistaken belief that it was a strict liability offense. If alternative review was appropriate, the court of appeals should not have viewed all the evidence in the light most favorable to the verdict because the trial court made informal findings in Robinson’s favor. 























































































 


